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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether the court below abused its discretion in granting de- 
fendant's motion for new trial after a plaintiffs’ verdict in a negligence 
case: where the judge who granted the motion was not the trial judge 
and could not, therefore, "weigh" evidence by evaluating relative 
credibility; where this Court, previously reversing the same judge 
who had directed a verdict for defendant in the first trial, held there 


was sufficient evidence of primary negligence for the jury and the evi- 


dence of primary negligence in the second trial was the same plus; and 


where the rationale of the opinion granting the motion was essentially 
identical to that advanced by the court below in directing a verdict at 
the first trial. 


2. Whether in view, inter alia, of the trial court's action in ex- 
cluding evidence, inhibiting examination and cross-examination of 
witnesses and charging the jury improperly both as to the law and as 
to the facts of the case in a fashion tending to cause a defendant's 
verdict, plaintiffs were granted a fair trial. 


3. Whether there was sufficient evidence of the negligence of the 
fireman on defendant's train to go to the jury, particularly in the light 
of this Court's prior determination that there was sufficient evidence 


of negligence of "the train crew." 


4, Whether the court's charge to the jury was unfairly and errone- 
ously favorable to the defendant, both in its summary of the evidence 
and its statements of law including, inter alia, a reference to the 
train engineer's "right" to assume that plaintiffs’ rig, which was 
stuck on the railroad crossing, was moving and the absence of any 
duty on the part of the engineer to slow the train until he realized 
(not until he should have realized) the rig was stationary, particularly 
in the light of this Court's prior determination. 
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ALBAN TRACTOR COMPANY, INC., 
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v. 


THE PENNSYLVANIA RAILROAD COMPANY, 
a corporation, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is a second appeal from the United States District Court for 


the District of Columbia in a negligence action for property damage 


suffered by plaintiffs when their construction machinery, which be- 
came stuck on defendant's railroad crossing, was struck by its train. 
The first appeal resulted in a reversal of a directed verdict for defen- 
dant. Following a second trial before the late Judge James R. Kirk- 
land, resulting in a plaintiffs’ verdict, the court below, acting through 
Judge Alexander Holtzoff who had directed the verdict at the first 
trial, granted a motion for new trial. 
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This is an appeal from a judgment entered October 10, 1958, after 
the third trial, dismissing the complaint on the merits (on the basis of 
the jury's answers to interrogatories to the effect that there was no 
negligence on the part of the train engineer, the crossing watchman or 
plaintiff) and from the order entered by the District Court on April 30, 
1958, granting defendant's motion for new trial following the second 
trial. 


Notice of Appeal was filed November 8, 1958. Jurisdiction of this 
appeal is granted by 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


A. History of Prior Proceedings 
1. The first trial and appeal 


The history of the first trial and the appeal resulting therefrom 
' is contained in appellants’ principal brief in No. 14, 094 and in this 
Court's opinion reported in 102 U.S. App. D.C. 135, 251 F. 2d 376 
(1957). 


Briefly, this was a negligence action for property damage occa- 
sioned on January 25, 1955, when defendant's train struck and damaged 
excavation equipment attempting to traverse a grade crossing attended 
by defendant's watchman. At the close of plaintiffs’ case-in-chief, 
Judge Holtzoff directed a verdict for the defendant after remarks indi- 
cating that the keystone of his ruling was his conclusion that the train 
engineer, when he first saw the objects on the crossing, had a right 
to assume that the vehicles he saw were moving and would clear the 
crossing before the train reached it (I-J. A. 77-78).> 


t Hereinafter all references to the Joint Appendix appended to appellants' 
brief on the first appeal (No. 14, 094) will be prefaced "I-J.A.," and all refer- 
ences to pertinent matter in the second and third trials contained in the joint 
appendix hereto will be prefaced "II-J. A." 
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Thereafter, this Court reversed Judge Holtzoff on the ground 


that there was sufficient evidence of negligence on the part of "the 


train crew" for submission of the issue of primary negligence to the 


jury. Miller v. Pennsylvania Railroad Co., 102 U.S. App. D.C. 135, 
251 F. 2d 376 (1957). 


2. second trial and the motion for new trial thereafter 


The 

On remand, the case was retried before the late Judge James R. 
Kirkland and a jury, resulting in a plaintiffs’ verdict. ‘Before Judge 
Kirkland could rule on alternative defense motions for judgment n.o.Vv. 
or a new trial, he died and the motions were assigned to the original 
trial judge, Judge Holtzoff, who granted the motion for new trial for 
the purported reasons set forth in his extended opinion reported in 
161 F. Supp. 633, and set out infra (1I-J.A. 64). : 


Judge Holtzoff purported to follow this Court's opinion and judg- 
ment on the earlier appeal by denying the motion for judgment n.0.V., 
put granted the motion for new trial on the ground that the verdict was 
contrary to the weight of the evidence as to primary negligence 
(u-J.A. 82). As we shall demonstrate, infra, Argument I-A, the 
alleged "weighing" of the evidence from a cold record was performed 
on the assumed presence of facts which were palpably erroneous and 
without any record foundation. In his opinion Judge Holtzoff: (1) con- 
ceded there was no basic evidentiary dispute (and thus, certainly, no 
issue of credibility since Judge Holtzoff acted on a cold record) and 
that the evidence of primary negligence was essentially the same in 
both trials (-J.A. 71); and (2) relied upon a rationale virtually a 
carbon copy of the reasoning articulated by him in directing the ver- 
dict at the first trial. | 
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3. The attempted mandamus proceedings 
Thereafter, counsel were advised by the District Court Assign- 


ment Commissioner that the case would be called for retrial — the 
third — before Judge Holtzoff pursuant to a "rule" of that court that 
retrials were to be had before the judge granting the motion.” Counsel 
were concerned whether the case could be fairly retried before Judge 
Holtzoff in the light of his views expressed in directing a verdict at 

the first trial and his apparent adherence to the same views in granting 
the motion after the second trial, notwithstanding the results of the 
intervening appeal to this Court. Because of counsel's belief that 
Judge Holtzoff's action in granting the motion for new trial after the 
second trial was essentially a nullification of this Court's prior man- 
date, on July 18, 1958 a motion (with petition attached) was filed in 
this Court for leave to file a petition for a writ of mandamus or of 
certiorari to the United States District Court for the District of Colum- 
bia to require compliance by that court with the mandate of this Court 
expressed upon the prior appeal. Defendant opposed the motion on the 
ground that the remedy sought was not proper and thereafter, by order 
of September 23, 1958, this Court denied leave to file the petition. 


4, The third trial 


On October 7-10, 1958, the case was retried before Judge Holtz- 
off and a jury upon evidence with respect to liability essentially the 
same as that in the second trial before Judge Kirkland. Judge Holtzoff 
submitted three formal interrogatories to the jury — the first, inquir- 
ing whether defendant's crossing watchman was negligent; the second, 
whether defendant's engineman was negligent; and the third, whether 


plaintiff was contributorily negligent — all of which were answered by 


2 Compare this Court's observations with respect to, and apparent approval 
of, an alleged contrary practice!in the court below as to retrial of a case before 
the same judge as to whom a reversal has been obtained. Hanna v. Fletcher, 
___ U.S. App. D.C. __, 261 F. 2d 75 (1958). 
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the jury in the negative (II-J. A. 161), but the Judge refused to submit 
any issue whether the fireman on defendant's train was negligent 
(1-J.A. 111-112, 148). Judge Holtzoff thereupon entered judgment 
dismissing the complaint on the merits. $ : 


Apart from the many facets of the third trial upon the basis of 
which plaintiffs here urge that they were denied a fair trial, discussed 
infra, Argument Il, in charging the jury Judge Holtzoff again employed 
a rationale virtually identical to the reasoning he had advanced in 
directing the verdict at the first trial after which this, Court reversed. 


B. Plaintiffs' Case-in-Chief at the Second and Third Trials Was, 


For All Practicable Purposes, the Same As At the First Trial. 

The only substantial difference in the state of the evidence at the 
first trial as compared to the second and third, if the difference has 
any significance, is that at the first trial a verdict was directed at the 
close of plaintiffs’ case-in-chief, whereas at the second and third 
trials the engineer and fireman testified for the defense in an effort to 
explain their actions. In any event, Judge Holtzoff conceded, in re- 
viewing the evidence at the second trial, that plaintiffs’ evidence was 
essentially the same as at the first trial (II-J. A. 71), and we believe 
the defense will concede that it was in all material respects essentially 
the same at the third. In terms of the issues involved here, we know 
of no material diminution of the proof of negligence in the second and 
third trials as compared to that in the first. | 


1. Summary of events eventuating in collision © 

We incorporate by reference the statement thereof contained in 
our brief in No. 14,094, pp. 2-4. See also, this Court's opinion in 
that case, 102 U.S. App. D.C. 135, 251.F. 2d 377. 


3 ‘The trial court also dismissed the counterclaim on the merits, by reason 
of the jury's finding plaintiff free of negligence, but no appeal has been noted 
by the Railroad as to that part of the judgment. 
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2. Evidence relating to the negligence of the grade crossing 


Watchman 


We incorporate by reference the statement thereof contained in 
our brief in No. 14,094, pp. 6-8. The evidence at the second and third 
trials was essentially identical with one addition: at the second trial, 
defendant's engineman testified that he "would have been alarmed or 


startled if when [ he] came around the curve [he] saw a fuzee burning, " 


and that had he "seen a fuzee burning at the crossing as [he] came 
around the bend [he] would have slammed on the brakes" (II-J. A. 46). 
He testified to the same effect at the third trial (II-J. A. 101). 


3. Evidence relating to the negligence of the train crew 


We incorporate by reference the statement thereof contained in 
our brief in No. 14,094, pp. 8-9. 


STATEMENT OF POINTS 


The United States District Court committed prejudicial error in 
the following respects: 


1. Abusing its discretion in granting defendant's motion for new 
trial after the second trial. 


2. Nullifying this Court's mandate upon the prior appeal by 
granting the motion for new trial. 


Denying plaintiffs a fair trial in the third trial. 
Excluding certain evidence at the third trial. 


Refusing to permit plaintiffs to call and cross-examine the 


railroad engine crew and crossing watchman as adverse witnesses. 


6. Improperly inhibiting examination and cross-examination of 
defendant's employees involved in the accident. 
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7. Permitting the defense to read into evidence portions of its 


own pre-trial statement. 


8. Directing a verdict as to the negligence of the fireman on 
defendant's train and by refusing to frame an interrogatory to the jury 
on this issue, in contravention of this Court's prior mandate. 


9. Improper commenting upon evidence during the trial thereby 
prejudicing the jury's mind. | 


10. Permitting defendant to ask repetitive questions over objec- 


tion. 


11. Permitting defendant to examine its own employees on matter 


as to which it had made an admission. 


12. Charging the jury improperly or failing to charge the jury 
properly in the following respects: 

(a) Emphasizing that the trial court had the duty of summar- 
izing the evidence, discussing it, commenting on the facts and 
on the evidence. 

(b) Stating that there was no conflict as to the principal 
facts of the case, when in fact there was as to several critical 
facts, and then erroneously summarizing allegedly uncontra- 
dicted or unquestioned facts. 

(c) Instructing upon and emphasizing the concept of unavoid- 
able accident which was not put in issue by the pleadings, pre- 
trial statement or evidence. 

(a) Instructing in and prejudicially re-emphasizing the 
application of the emergency doctrine, coupled with an inadequate 
and prejudicial explanation thereof in the circumstances of this 
case. 

(e) Summarizing the evidence in such fashion as to misstate 
material factual issues, emphasize evidentiary matter favorable 
to the defense and omit that favorable to plaintiffs, and assert 
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certain facts were shown or were undisputed when they were in 
dispute. 

(f) Instructing that the engineman had a right to assume 
plaintiff's rig was not moving when he first saw it. 

(g) Instructing that the train's speed was not only within 
the established speed but also proper in the circumstances. 

(h) Instructing that the jury could consider whether there 
was any duty to slow the train where the engineman sees some- 
thing on the track ahead before he realizes it is stationary with- 
out referring to whether he should have sooner seen the object, 
he should have sooner realized it was stationary or that there 
was danger unless he slowed the train. 

(i) Instructing the jury it could consider the absence of 
evidence that it was a common and usual practice of railroad 
crossing watchmen to use a fuzee in the circumstances. 

(j) Summarizing the evidence and the alleged applicable 
legal principles so as to impel the jury to find for the defendant, 
thereby only nominally seeming to comply with this Court's 
earlier mandate precluding a directed verdict. 


SUMMARY OF ARGUMENT 


E 

In granting a new trial after the second trial before the late Judge 
Kirkland, Judge Holtzoff clearly abused his discretion and his action is 
therefore reviewable. This Court, finding sufficient evidence of the 
railroad's negligence for a jury's consideration, had previously re- 
versed Judge Holtzoff for directing a verdict at the first trial. Pur- 
porting to follow that mandate, Judge Holtzoff denied the defense 
‘motion for judgment n.o.v. but granted a new trial on the ground the 
plaintiff's verdict in the second trial was against the "weight" of the 


evidence. 


9 


Whatever its alleged basis, Judge Holtzoff's action essentially 
nullified this Court's mandate and was based upon his persistent view, 
notwithstanding this Court's intervening reversal, that plaintiffs did not 
have a cause of action. This is clear from the facts: 

(1) That in his opinion granting the motion, the eviden- 
tiary situation is misstated and is, without se cast 
from a defense viewpoint; 

(2) That because he did not preside at the second trial 
and could not, therefore, evaluate the relative credibility 
of witnesses, because he conceded that plaintiffs’ evidence 
of primary negligence was substantially the same as at the 
first trial, and because, as he stated, the main facts were 
not in dispute, Judge Holtzoff was hardly in a position to 
"weigh" the evidence and certainly in no better position so 
to do on a cold record than was this Court, which, ona 
like record, had previously held that the case was one for 
a jury, and; | 

(3) That the language and reasoning of Judge Holtzoff's 
opinion granting the motion for new trial is remarkably 
similar to that upon which he directed a verdict at the first 
trial — which this Court had disabused and held to be error. 


In such circumstances, since Judge Holtzoff purported to act for 
reasons warranting the grant of a new trial but actually acted for reasons 
relating to the exercise of power to direct a verdict (or enter n.0.v.), 
his action cannot be sustained upon the basis of a technical distinction 
between the power of a lower court upon motion for directed verdict 


(or n.o.v. ) as compared to its power upon motion for new trial. 


II. 
An objective reading of the transcript of the third trial and a col- 
lective appraisal of a series of instances wherein Judge Holtzoff unduly 
inhibited plaintiffs' examination and cross-examination of the defendant's 
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employees charged with negligence, unduly interfered with and interrupted 
the examination of witnesses, excluded proper evidence, commented 

upon testimony during the course of the trial, directed a verdict on the 
issue as to the negligence of the fireman of defendant's train as to which 
there was substantial evidence (this Court had previously said there 


was evidence of the negligence of "train crew" for a jury's considera- 


tion), and erroneously charged the jury in such fashion as to impela 


defense verdict — — a collective appraisal of such circumstances 
clearly shows that plaintiffs were denied a fair trial and that their 
claims were not permitted to be impartially and dispassionately sub- 
mitted for the jury's consideration. 


mH. 

In view of the evidence and this Court's prior determination, 
Judge Holtzoff erred in failing to submit to the jury the issue as to the 
fireman's negligence, particularly since the fireman, one of a two-man 
crew, had the first opportunity to see plaintiff's rig stuck on the cross~ 
ing and to take action to stop the train in time to avoid the collision. 


IV. 
The judge’s charge to the jury misstated and gave a one-sided 
version of the facts, misstated the applicable law and was so cast as to 
be grossly prejudicial to plaintiffs' claims amd to impel a defense verdict. 
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ARGUMENT 
I 


JUDGE HOLTZOFF, WHO HAD NOT PRESIDED AT 
THE SECOND TRIAL, ABUSED HIS DISCRETION IN 
GRANTING THE MOTION FOR NEW TRIAL; THAT 

ACTION NULLIFIED THIS COURT'S MANDATE sal 
THE PRIOR APPEAL. 


The Exercise of Discretion In Granting the 
Motion Was Based Upon Substantial Misstate- 
ment of the Evidence. 
In a strained effort to avoid the impact of this Court's deter- 
mination on the appeal in No. 14,094, Judge Holtzoff, we submit, sub- 
stantially miscast the evidentiary record, as indicated hereinafter, by 


a comparison of extracts from his opinion with the record facts: 


1. "Another route was available to the plaintiff; over a State 
highway, which would have afforded an opportunity to move the equip- 
ment safely over a viaduct instead of at grade" (II-J A. 67). This omits 
plaintiff's testimony that no better route was available. Miller ex- 
plained that had he continued on the State road he was on, he would have 
been required to make a turn which his equipment could not negotiate 
and which would involve him with heavy traffic (I-J.A. 3-5). He fur- 
ther testified that, if he had taken another State route suggested by 
defense counsel, he would have been required to go through an under- 
pass which was unsafe for his particular equipment because of its 
height (II-J.A. 8-9). 


2. "The engine stalled" (II-J.A. 68). The plaintiff unequivocally 
testified several times that this equipment became “hung-up, " not 
stalled, on the hump of the tracks and that he then attempted to gun the 
motor in order to move the equipment (II-J.A. 6, 11, 13). The Railroad 


watchman confirmed this (I-J.A. 31). There is not one word of testi- 


mony that the engine stalled. 
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3. While the plaintiff and his helper were attempting to move the 
equipment, the watchman "was closely observing what was happening. 
About forty-five seconds elapsed. Such a period of time naturally can 
pass very rapidly, especially under the pressure of great stress and 
severe strain. Then a buzzer began to sound in the watchman's shack 
or booth, which was located near the track. It signalled the approach 
of a train from the north" (II-J.A. 68). This omits the actual testimony 
of the watchman showing that he literally stood by doing nothing during 
the period from the time he was admittedly aware that the vehicles had 
become hung up until the buzzer sounded (II-J.A. 31, 32); that it was 
stipulated the colliding train and the train which passed a few minutes 
before were scheduled passenger trains approximately on schedule 
(II-J.A. 20), and, therefore, the watchman who had been at this cross- 
ing for six or seven months (II-J.A. 32) undoubtedly knew or should 


have known that it was approaching; that the Railroad's own rules re- 
quired the watchman to be familiar with the train schedules (II-J.A. 20); 


and that, whether or not the requirements of the watchman's job should 
have accustomed him to working under emergency conditions, there was 
no explanation offered why he did literally nothing during the forty-five 
second period that elapsed before the buzzer sounded when he could 
have been putting out a fusee, or taking other steps to warn the approach- 
ing train. Moreover, the quoted statement overlooks that, notwithstand- 
ing the time he had been on this job and the stipulation that the buzzer 
sounds in the watchman's shack when the train passes the last crossing 
before Lanham (1.4 miles away (II-J.A. 35) ), the watchman testified 

he did not know where the train would be when the buzzer sounded 
(i-J.A. 34). This and other portions of the watchman's testimony 
demonstrated that the watchman was wholly untrained and unprepared 
for the fair and reasonable performance of his job. (II-J.A. 22-24) 


4. "The watchman immediately directed the plaintiff and his 
helper to leave the cab of the trailer. They promptly did so, and stood 
helplessly at the side of the railroad tracks. Almost instantaneously, 
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after ordering the plaintiff and his helper to a safe place, the watchman 


started to run along the side of the tracks, at the same time unfurling 

a red flag which he held in his hand and waving it, in the hope of signal- 
ling the train to stop" (II-J.A. 68). Counsel have twice read the tran- 
script of the second trial and cannot find one single word even remotely 
to the effect indicated in the first sentence above quoted. Moreover, the 
record shows without contradiction that when the watchman was already 
running with his red flag, plaintiff's helper was still on the trailer try- 
ing to get the bulldozer started and remained there until the last pos- 
sible moment (II-J.A. 8, 14, 15). While the watchman stated he had the 
flag in his hand all the time, and another witness -- who said that he 
was not looking at the watchman the whole time (II-J A. 16) -- testified 
that he never saw the watchman go into the shack in order to get any- 
thing (II-J.A. 16), plaintiff testified that when the buzzer sounded the 
watchman at first became panic-stricken, wringing his hands, etc., 

then he ran into the shack in order to get the red flag, and finally ran 
down on the embankment, not on the tracks (II-J.A. 7, 13). Plaintiff's 
helper confirmed that the watchman ran down the embankment, and not 
on the tracks (II-J.A. 17). Finally, the train engineer flatly testified 
that at no time did he ever see the watchman, and that if the watchman 
had been on the crossing or on the tracks, he would have seen him 
(1-3.A. 47-48). * 


5. The colliding train "had rounded a curve located 3,190 feet 
north of the intersection which then first appeared in the line of the 
vision of the locomotive engineer and the fireman" (II-J.A. 68). A 
railroad draftsman who prepared the diagram in evidence as Defendant's 
Exhibit 11, Testified that the so-called "point of tangent", i.e., the point 

at which the curve stops and the straightaway begins, was 3,190 feet 
4 the testimony of the train engineer was similar in the third trial (I-J.A. 
101-102). Nevertheless, Judge Holtzoff charged the jury in the third trial that 


the undisputed evidence was that the watchman ran up the track with the red 
flag (3 Tr. 317). 
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from the crossing where the collision occurred. But he explained that 
even though technically the curve terminates and the straightaway begins 
at that distance, this does not mean that the line of sight distance to the 
crossing is limited to 3,190 feet (II-J.A. 51, 52) and that the line of sight 
from the track on which the train was operating to the crossing was “at 
least several hundred feet back of that point of tangent" (II-J.A. 54-55), 
_ which would have to be added to the 3, 190 feet to show the total distance 
of the line of sight. Examination of the chart which the Railroad itself 

_ prepared (Def. Ex. 11) and which the jury had with it in the jury room, 
plainly shows that the line of sight distance from the train in question to 
the crossing was something in the order of 3, 600 to 3, 800 feet. 


The opinion below also errs in stating that, at the 3, 190-foot point, 
the crossing then first appeared in the line of vision of both the locomotive 
engineer and the fireman. The plain fact is that the fireman testified 
that he was performing other duties and did not return to his seat to look 
out the window -- notwithstanding his admitted duties as a lookout (II- 
J.A. 59-60) -- until the train was a "few feet" north of the Route 50 
overpass (II-J.A. 57), which is much closer to the crossing than the 
. so-called “point of tangent."" Then, of course, it was a little too late 
for the fireman to perform any effective lookout duties. The train 
engineer testified that because the train was going around a lefthand 
curve, the fireman from his side of the engine would have had the first 
opportunity to see the crossing (II-J.A. 48). The fireman admitted he 
knew the left-hand curve and the crossing were coming up (II-J.A. 60), 
so that he should have been in his seat, ready to perform his lookout 
duties as the train rounded that curve. 


6. The locomotive engineer andfireman "assumed that avehicle of 
some kind was moving over the intersection and would clear the crossing 
before the train reached it” (II-J.A. 68). Whatever they assumedor said they 


assumed,the questions of fact for the jury were whether they were even 
looking, whether they were telling the truth and whether they had a 
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right to make any such assumption or whether, from the total circum- 
- stances, the engineer and/or fireman should have immediately realized 


or questioned whether something was stuck on the crossing. 


The opinion below omits to state that the engineer conceded he 


did not recall ever having seen a vehicle on this crossing before (II- 
J.A. 46), which was completely understandable because he knew it was 
a crossing controlled by a watchman who would get a buzzer signal be- 
fore the train approached and would be able to stop traffic from cross- 
ing when the train was in the vicinity. Moreover, with the very sub- 
stantial height and length of the equipment involved, it is difficult to 
believe that the engineer and fireman should not have realized there 
was something extraordinary on the crossing. | 


With reference to the statements in the opinion below concerning 
the alleged efforts to stop the train, which follow the statement quoted 
above, Judge Holtzoff completely omits the testimony of the engineer that 
the train could be stopped in 3,000 feet, and possibly 2,500 feet (II-J.A. 
17, 18), and the "refreshed" testimony of the fireman that it could be 
stopped in 1/2 mile (II-J.A. 59). | 


7. With respect to actions of the watchman after the buzzer 
sounded in his shack announcing the approach of an on-coming train, 
the opinion below states that "obviously, it was too late then for the 
watchman to return to the shack, take out a fusee, light it and throw it 
on the track" (II-J.A. 77). As indicated, while the watchman said he 
was holding the red flag in his hand all the time, the plaintiff testified 
that when the buzzer sounded, the watchman first became panic- 
stricken, wringing his hands, etc., and then ran into the shack to get 
the red flag (II-J.A. 7, 13). It was up to the jury whether to believe that 
testimony or the version of the watchman, who changed his story many 
times. And if the jury concluded the watchman did in fact go into the 
shack to get his red flag, that certainly consumed just as much time as 
it would for him to have gone in and gotten a fusee. | 
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The statements in the opinion below as to the number of seconds 
that would have elapsed in lighting the fusee and then to have it turn 
from yellow to red are wholly irrelevant. They omit that, at most, ten 
seconds would have been involved and that this action could have been 
taken during the 45 seconds prior to the buzzer sounding, when the 
watchman stood by doing nothing. The subsidiary statement that "It is 
only the red flame of the fusee that would constitute a signal to the 
train to stop” (II-J.A. 77) is wholly unsupported by anything in the 


record. 


8. With the seconds consumed in getting the fusee, lighting it and 
having it turn red, "By that time the train would have reached the inter- 
section" (II-J.A. 77). Assuming that it would have taken as much as 15 
seconds to have lit the fusee and for it to turn red, this could all have 
been accomplished before the train rounded the curve, and certainly 
long before it was anywhere near the intersection. It was stipulated 
that the buzzer went off when the train passed the prior crossing 1.4 
miles away. Since the train was traveling 80 miles an hour, in 15 
seconds the train would have still been more than one mile from the 
crossing and could still, under the evidence, have had more than suffi- 
cient time to stop if it had been given adequate warning by use of a 


fusee or if the crew had been maintaining a proper lookout. 


9. "No evidence was introduced . . . showing what was common 
or usual practice in connection with the use of fusees by crossing 
watchmen in an emergency of this kind, or at what juncture or under 
what conditions a fusee is ordinarily lighted" (I-J.A. 77). In the first 
place, what is common practice can never detract from what is other- 
wise negligence, the standard of care being reasonable conduct under 
the circumstances whether customarily followed or not.” More 


. Texas & Pacific R. Co. v. Behymer, 189 U. S. 468 (1909); Hellweg v. 
Chesapeake & Potomac Tel. Co., 71 App. D.C. 346, 100 F. 2d 546 (1940); 
Uline Ice, Inc. v. Sullivan, 88 U.S. App. D.C. 104, 187 F. 2d 82 (1950); 
Moran v. Pittsburgh-Des Moines Steel Co., 183 F. 2d 467 (3d Cir., 1950). 
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importantly, the rules of the Railroad and the watchman's own testimony 
showed that fusees were part of the standard equipment for crossing 
watchmen, and were in his shack at the time (II-J.A. 20). The fusees 
were placed there to be used, and the use for which they were intended 
was plainly shown by the Railroad's own rules, providing that crossing 
watchmen "must use a red flag by day, a red light by night, and when 
day signals cannot plainly be seen, and when necessary in addition 
display lighted fusees to stop movements on the tracks obstructed or 
unsafe" (II-J.A. 21). 


Since the engineer testified it was dusk (II-J.A. 42) and that he 
would have immediately reacted by slamming on the brakes had a 
lighted fusee been used by the crossing watchman, this made it abun- 
dantly clear that this was a situation within the Railroad's rules for 
use of a fusee, and no further evidence as to what another watchman 
might have done was necessary, or, for that matter, appropriate. Asa 
matter of fact, the watchman's own testimony reluctantly wrung from 
him that, had he stood at the crossing with a lighted fusee in one hand 
and a red flag in the other, the fusee, and not the flag, would have 
caught a viewer's attention (II-J.A. 29-30), was sufficient in and of 
itself to have firmly established that the fusee was the reasonable and 


effective device to have been used in the circumstances. 


B. The Rationale In Granting the Motion In Context 
Constitutes A Nullification of This Court's | 


Mandate Upon the Prior Appeal. 


Because he did not preside at the second trial, and in the light of 
his concession that there was no basic evidentiary dispute (and thus no 
issue involving relative credibility), Judge Holtzoff was hardly ina 
position to "weigh" the evidence as to liability. That, | in fact, Judge 
Holtzoff was in substance nullifying the action of this Court upon the 
prior appeal is evident from the fact that the rationale in granting the 


motion is virtually a carbon copy of his views in directing a verdict at 
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the first trial, wherein he asserted that ". . . the engineer had a right 
to assume that the apparatus was moving across the intersection and 
would have cleared the intersection before he reached the intersection" 
(I-J.A. 77-78). Thereafter, in denying plaintiffs' motion for new trial, 
Judge Holtzoff stated: 


"I think the evidence was clear that this crossing 
could have been seen a half mile away-or more 
than a half a mile away, and if the engineer half a 
mile away started to slow down the train he could 
have stopped before he reached the crossing and 
avoided the collision. But what motivated the Court 
was not that. He had a right to assume when a half 
mile away he saw this cavalcade, so to speak, these 
vehicles, that they would clear the intersection. He 
had no reason for assuming that they were stalled" 
(I-J.A. 81).§ 


In that posture, the matter came before this Court which, in reversing, 
held (102 U.S. App. D.C. at 135, 251 F. 2d at 378-379): 


"But there was evidence of negligence on the 
part of the Railroad which presented a case for the 
jury. The jury could have found that in the exercise 
of the care required of the Railroad, the train crew 
could have seen the equipment stuck on the track in 
time to have brought the train to a stop. The Mary- 
land courts hold that a defendant railroad is liable 
if it knew or should have known that a plaintiff was 
in a position of peril and if by the exercise of due 
care the railroad could have avoided the injury, 
though no negligence on its part contributed in any 
way to plaintiff being in the perilous position." 


As to the issue whether the train crew "knew or should have known 
that [the] plaintiff was in a position of peril" and "could have avoided 
the injury," the evidence at the second trial was in all pertinent respects 
the same as that in the first. The only additional testimony to which 
Judge Holtzoff alluded is of the engineer that when he first saw the object 


. The language and thought of Judge Holtzoff's charge to the jury in the third 
trial follows a similar pattern. (II-J;/A: 155-56). . 
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on the track he could not tell exactly what it was and that it was only 
after a lapse of a few seconds that he realized it was not moving. But 
that very theory was explicitly relied upon by Judge Holtzoff in direct- 
ing a verdict at the first trial. Furthermore, at best that self-serving 
testimony if believed by the jury would merely reflect upon whether the 
engineer actually "knew" of petitioners’ peril and that the rig was not 
moving. Whether under all the circumstances: (1) the engineer "should 
have known" that the rig was not moving, or (2) should not have chanced 
the situation, or (3) whether the watchman should have taken better 
precautions to disabuse the engineer's erroneous assumptions were 
still issues for the jury no different and with no different evidentiary 
bases than existed at the first trial and upon appeal therefrom. The 
various probative circumstances already described, on the basis of 
which the train crew should have realized what the situation was, were 
the same at the first trial and the second; and there was, therefore, 
sufficient evidence -- as this Court held on the first appeal -- for the 
jury to find that the train crew was negligent. Nothing in evidence at 
the second trial altered the situation or foreclosed a reasonable ver- 
dict finding the crew negligent. 


The keystone of Judge Holtzoff's determination granting a new 
trial after the second trial is his long-standing opinion that a train 
engineer observing a vehicle at an intersection has a "right" to assume 
that it is moving and that modern railroading would be impractical if 
an engineer had to stop his train until he ascertained what the situation 
was (II-J.A. 82). That opinion, upon which he acted in directing a 
verdict in the first trial was disposed of by this Court's reversal. Its 
repetition is, in effect, a refusal to recognize this Court's mandate 
finding that negligence can be found in such circumstances notwith- 


standing pretentions of the railroad's right to make certain assumptions 


rather than following the course of safety by slowing or stopping the 
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train until the situation at the crossing could be accurately determined. A 


The question remains whether the technical distinction between 
the power of a lower court upon motion for directed verdict (or n.0.v.) 
aS compared to its power upon motion for new trial can sanction Judge 
Holtzoff's originally erroneous views when cast in the form of granting 
a new trial. To resolve that question certain factors must be borne in 
mind: (1) Judge Holtzoff could not rely upon the discretion of a trial 
court to grant a new trial in circumstances where judgment n.o.v. would 
be permitted (see Cone v. West Virginia Pulp & P. Co., 330 U.S. 212, 
215 (1947) ), since n.o.v. was foreclosed by this Court's action upon the 
first appeal; (2) Judge Holtzoff, in granting the new trial, explicitly dis- 
claimed reliance upon that provision of Rule 63, F.R.C.P., which per- 
mits the successor judge to grant a new trial when he "is satisfied that 
he cannot perform those duties [disposition of post verdict motions] 
because he did not preside at the trial or for any other reason. . ." 
(see II-J.A. 65); and (3) the evidence, which Judge Holtzoff purportedly 
"weighed," was -- as he stated -- not materially disputed and further- 
more was not adduced before him as the presiding judge. Consequently, 
Judge Holtzoff did not have that substantial advantage of seeing and 
hearing the witnesses, which advantage -- when present -- this Court 
must necessarily defer to when reviewing the disposition of a motion 
for new trial. The same basis, i.e., the cold record, which allegedly 
supported Judge Holtzoff's ruling, is available with equal advantage to 
this Court in reviewing that ruling. 


Notwithstanding those circumstances, Judge Holtzoff ruled that 
"it would be unreasonable for a jury to find" that the engineer negli- 


In the third trial Judge Holtzoff observed that "The engineman saw [the rig] 
far enough away so that if he wanted to start slowing down the train he could have 
stopped in time to avoid the collision" (II-J.A. 149). Thus he conceded the 
negligence of the engineer unless, notwithstanding this Court's expressions on 
the earlier appeal, the engineer is not chargeable with what he could have seen 
and could have appreciated and could have done and is negligent only where he 
actually sees and actually appreciates the situation. 
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gently assumed that the equipment was moving over the crossing (II- 


J.A. 82). Judge Holtzoff therefore implicitly ruled that the jury could 
not reasonably have found that the train crew could have known of peti- 
tioners' peril in time to stop the train. That finding a an indispensable 
support for his decision -- is so far at war with the explicit determina- 
tions of this Court in its first opinion, that not even the technical 


distinction between n.o.v. and new trial can support the ruling below. 


The purported discretion exercised by Judge Holtzoff must stand 
or fall on the very grounds upon which he placed his determination. 
Bearing in mind that -- as stated by Judge Holtzoff -- the evidence ad- 
duced at the second trial was not materially different from that brought 
forth in the first, Judge Holtzoff's ruling that the jury could not reason- 
ably find that the train crew should have seen the peril and avoided the 
accident is opposed to and actually nullifies the holding of this Court 
that the jury could reasonably so find, for this Court certainly did not 
intend to remand the case for new trial on an issue upon which the jury 
could not make a reasonable finding: in plaintiffs' favor. The essence of 
Judge Holtzoff's direction of a verdict upon the first trial was the very 
theory which he again expounded in granting a new trial after the second 
trial, i.e., that because the engineer had a right to assume plaintiffs’ 
equipment was moving, the jury could not reasonably find that the train 
should have been stopped in time to avoid the accident. This Court 
stated that a jury could reasonably so conclude. The simple issue here 
is whether Judge Holtzoff could circumvent that explicit holding simply 
because he had the case before him on a motion for new trial rather 
than on a directed verdict. Whether or not Judge Holtzoff could have 
granted a new trial on some other ground presenting a question of fact, 
the point is that he did not do so, but instead relied upon a matter of 
law which was foreclosed to him by this Court's opinion. 


That in granting the new trial Judge Holtzoff acted on grounds 
cognizable only on n.o.v. is evident also from the fact that nothing was 
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advanced in his opinion which would conventionally support a motion for 
new trial. Admittedly, there was no issue of credibility or of substan- 
tially conflicting testimony -- even if Judge Holtzoff had been in a posi- 
tion to resolve such issues -- so that those factors normally considered 
in "weighing" the evidence were entirely absent. And, parenthetically, 
the "weighing" process appears to have been weighted by reliance upon 
many erroneous assumptions of fact and by a selection from the cold 


record of defense versions of the fact. 


Additionally, since the power to grant a new trial is traditionally 
derived from the existence of judicial authority to prevent a miscarriage 
of justice, the exercise of such a power by a lower court is questionable 
when the same evidence upon which a verdict is based impelled a Court 
of Appeals to reverse an earlier directed verdict on the ground that the 


evidence was sufficient for a jury to find for plaintiffs. 


Finally, that Judge Holtzoff was actually thinking in terms of n.o.v. 
is clear from his extensive and continuing reference to the decisions in 
McDonald v. Pennsylvania Railroad Co., 210 F. 2d 524, and Woodlington 
v. Pennsylvania Railroad Co., 236 F. 2d 760 (II-J.A. 70-71), both of 
which were extensively briefed and argued before this Court on the 


earlier appeal. 


C. The Action In Granting the Motion For New Trial 
Is Reviewable By Reason of the Abuse of 
Discretion. 

The granting of a motion for new trial, while resting in the sound 
discretion of the lower court and ordinarily non-reviewable, is subject 
to appellate correction where the lower court acts upon a mistaken rule 
of law, or lacks the power to grant the motion, or where it fails to exer- 


cise discretion or where it abuses its discretion. Capital Traction Co. 


v. King, 44 App. D.C. 315 (1916); Aetna Casualty & Surety Co. v. Yattes, 
122 F. 2d 350, 355 (4th Cir., 1941) (Chief Judge Parker); Daffinrud v. 


United States, 145 F. 2d 725 (7th Cir., 1944); Metzger v. Spector Motor 
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Service, Inc., 119 F. 2d 691 (2d Cir., 1941); Hunt v. Standard Brands, 
Inc., 72 F. 2d 822 (6th Cir. , 1934); Atlantic Coast Line R. Co. v. Smith, 
135 F. 2d 40 (5th Cir., 1943); Missouri K & T Ry. Co. v. Jackson, 174 
F. 2d 297, 301 (10th Cir., 1949); cf., Ecker v. Potts, 72 App. D.C. 174, 
112 F. 2d 581 (1940) and transcript of record in that case at page 9; 
Boyle v. Bond, 88 U.S. App. D.C. 178, 187 F. 2d 362 (1951). 


We respectfully submit that there was such an abuse of discretion 
in this case. In granting the new trial, Judge Holtzoff acted upon evi- 
dence of negligence admittedly essentially the same as that at the first 
trial. Moreover, he ruled on a cold record essentially like that pre- 
viously considered by this Court. The rule is settled that, where the 
trial court's ruling is based entirely upon written evidence or undisputed 
evidence, its position is no better than that of the reviewing court. 
Dollar v. Land, 87 U.S. App. D.C. 214, 218, 184 F. 2d 245 (1950); Perry 
v. Perry, 88 U.S. App. D.C. 337, 190 F. 2d 601 reo); Orvis v. Higgins 
180 F. 2d 537, 539 (2d Cir., 1950). 


What is equally important in evaluating whether it is the jury 


verdict or the action of the court below which is unreasonable, is that 
beneath all the careful rationalization by the lower court lies a central 
paradox upon which its speculations become impaled. On the one hand, 
the engineer's unslackened dash for the crossing is justified on the 
ground that he reasonably assumed the equipment to be moving across 
the crossing. On the other hand, the watchman's vain alleged attempts 
to signal the engineer with the flag are also condoned as reasonable 
conduct. Either conclusion is at war with the other. If the engineer 
acted reasonably in assuming that petitioners' equipment was moving, 
then the watchman should have been on notice that the engineer might 
so assume. And if the watchman is chargeable with such notice, then 
he had a concommitant duty to warn the engineer of the actual fact that 
the equipment was stuck at the crossing. If the watchman reasonably 
acted to so warn the engineer by waving the flag, then the engineer must 
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be negligent for having failed to see the flag. On the other hand, if the 
engineer was not negligent in failing to observe the flag, then this can 
only mean that the use of the flag by the watchman was not adequate 

under the circumstances and that a more effective means (i.e., fusee) 
was required in order to warn the engineer that the equipment was not 


moving. 


This built-in self-contradiction vitiates the opinion rendered be- 
low. More startling are the implicit conclusions below: (1) that it is 
reasonable to conclude an accident is inevitable and the danger to life 
and property unavoidable once something gets on such a crossing even 
though there is a railroad crossing watchman there with time and means 
to stop the train and time and means for the train crew to see the peril 
and stop, and; (2) that it is unreasonable for a jury to conclude that such 
an accident is not unavoidable and could be prevented by the exercise of 


reasonable care by the railroad personnel. 


II 


PLAINTIFFS WERE DENIED A FAIR TRIAL IN THE 
THIRD TRIAL BEFORE JUDGE HOLTZOFF. 

As already shown, Judge Holtzoff's predisposition against the 
claims asserted by plaintiffs was reflected in his action and explanation 
in directing a verdict at the first trial and thereafter, notwithstanding 
the reversal by this Court, in the parallel action and rationale in grant- 
ing the motion for new trial after the second trial. 


Plaintiffs submit that an objective reading of the record of the 
third trial will unquestionably support the conclusion that Judge Holtzoff, 
continuing in his views that plaintiffs lacked actionable claims, did many 


things in the conduct of the third trial which prejudiced the fair presen- 


tation of those claims to the jury and a fair and impartial resolution by 


the jury uninfluenced by his views. While it is impossible within the 
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confines of this brief to describe every one of the numerous instances 
where plaintiffs were so prejudiced, the impact of the totality of these 
actions upon the outcome of the third trial can perhaps be illustrated 


by listing in the sequence of occurrence a number of such instances: 


A. While Judge Holtzoff conceded after the first trial that the 
evidence showed the watchman was panic-stricken (I-J.A. 81) and at 
the first trial permitted plaintiff to testify that the watchman "seemed 
to throw up his hands and became panic-stricken when he heard the 
buzzer go off" (I-J.A. 28; see also I-J.A. 41), at the third trial, he 
struck the testimony of the plaintiff that when the buzzer went off "'the 


watchman seemed to become panic-stricken" (II-J.A. 83). 


B. Because of the obvious adverse interests of defendant's 
engineman and the consequent necessary latitude in his examination, 
plaintiffs' counsel called him in their case-in-chief with the statement, 
‘If the Court please, I call Mr. Hodges as an adverse witness under 


the rules." The court responded: 


"THE COURT: No, you cannot make any such 
announcement. I do not permit that. If a question 
arises in the course of the examination and it is 
necessary to make a determination, then I will 
make it. 


"MR. BERNSTEIN: May I say something to 
the Court at the bench? 


"THE COURT: No. You may proceed" 
(1-J.A. 90). 
Yet later in the trial when plaintiffs' counsel was examining defendant's 
crossing watchman, Thomason, and the court would not permit certain 
questions, the following colloquy occurred: 2 
"MR. BERNSTEIN: May I make a proffer 
then, your Honor? I will proffer that the witness’ -- 


"MR. McKAY: I would like to do this at the 
bench. I don't know what the witness would answer. 


"MR. BERNSTEIN: I believe I do. 
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"THE COURT: No, he is a hostile witness. 
At least you called him as an adverse witness, 
not a hostile witness. 


"MR. BERNSTEIN: I would agree with the 
Court that he is a hostile witness. 


"THE COURT: Then, surely, you can not 
make a proffer of proof. You can not assume 
what he would testify to" (II-J.A. 127). 


C. Plaintiffs' efforts to examine and/or cross-examine the 


responsible employees of defendant, the engineman, Hodges, the cross- 


ing watchman, Thomason, and the fireman, Graham, were continuously 
interrupted and inhibited by Judge Holtzoff, by refusing to permit plain- 
tiff to examine on proper subjects, by cutting off examination and by 
preventing appropriate questions considering the adverse or hostile 
position of the witnesses. Some of these instances follow: 


(1) Counsel had asked the engineman how many feet it would take 
to stop the train, and he answered 3,000 (II-J.A. 92). Counsel read the 
witness his testimony in the second trial, wherein he had testified that 
it might be stopped in 2,500 feet (II-J.A. 93) and then attempted to 
question Hodges as to what caused his change of mind in the interval 
between the two trials, in consequence of which the following occurred: 

"Q. You mean, sir, after thinking it over 


after I asked you the question you changed your 
mind? 


"A. After the question, yes. 


"Q. When I asked you that question the last 
time, Mr. Hodges, you had already been operating 
on engines for about fifteen years, hadn't you? 


"THE COURT: I think I will exclude that. 
You have probed that sufficiently" (II-J.A. 93-94). 

(2) Plaintiffs' counsel was examining the same witness as to 
his knowledge of the Lanham Station crossing and also attempting to 
elicit whether his fireman, Graham, also knew about the crossing. 
The following then occurred: 
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"Q. You knew as you came around this left- 
hand curve that the Lanham crossing would be up 
ahead on the track, did you not? 


"A. It was up ahead, yes. 


"@. You presumed the fireman knew -- 


"THE COURT: I am not going to permit any 
more waste of time along this line. This witness 
is an experienced engineman. He said he had 
been on that run for fourteen years, so we can 
assume he knew the various landmarks" (II-J.A. 
95). 


(3) On cross-examination by the defense, the engineman had 
testified that it was not unusual as trains approached to see vehicles 


on railroad crossings. On re-direct by plaintiffs, the following then 


occurred: 


"Q. Now, had you ever, at any time before 
in traveling this route, ever seen any equipment 
or a truck or automobile or anything else stopped 
on this Lanham crossing as you came along on 
your train? 


"A. Not at Lanham crossing; that I recall, 


"Q. Because at the Lanham crossing, the 
reason was -- 


"THE COURT: Oh, no. You are not tesity- 
ing, are you? 
"MR. BERNSTEIN: I am sorry. 
"BY MR. BERNSTEIN: 


"Q. You knew at the Lanham crossing there 
was a crossing watchman, didn't you? 


"A. Yes, sir. 


"Q. So that on this particular day, January 
the 25, 1955, when you came around this curve 
and saw this equipment or whatever it was on the 
crossing, that was an unusual sight to be seen on 
that crossing, wasn't it? 


"THE COURT: You may not ask questions in 
that form. You may ask him if it was unusual but 
please do not testify yourself" (II-J.A. 95-96). 
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Along the same lines, the following occurred on further redirect. 


"Q. Now, when you testified under Mr. 
McKay's questioning, about seeing automobiles 
on crossings, you didn't mean the Lanham Station 
crossing, did you? 

"THE COURT: He testified he has seen them 
at other crossings. 

"MR. BERNSTEIN: I want to make it clear. 


"THE COURT: That is not proper redirect 
examination. 


"BY MR. BERNSTEIN: 


"Q. Then am I to understand you have never 
seen an automobile -- 


"THE COURT: I am excluding that question" 
(i-J.A. 102). 


(4) When plaintiffs' counsel attempted to clarify the engineman's 


testimony as to just where he allegedly applied the train's brakes, the 


following occurred: 


"BY MR. BERNSTEIN: 


"Q. I believe you testified you put the brakes 
on when you were about at the whistle post. 


"A. No, sir, not at the whistle post. I started 
blowing the whistle at the whistle post. And that is 
on the first catenary pole south of the overhead 
bridge, route 50, and I put the brakes in emergency 
at about the time -- the end of the first long blast 
of the whistle, or probably one and a half or two 
catenary poles south of the bridge. 


"Q@. You mean closer to the crossing from 
the bridge? 

"THE COURT: Please do not cut the witness' 
answer off. Wait until he finishes his answer. 

"MR. BERNSTEIN: I thought he had finished. 


"Q@. When you say 'two catenary poles south 
of the bridge,’ you mean that you were closer to 
the crossing than the bridge? 
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"THE COURT: He has answered the question. 
"A. Yes, closer to the crossing than the 
bridge" (II-J.A. 102). 

(5) Examining defendant's crossing watchman, plaintiffs' counsel 
was attempting to ascertain his knowledge as to when the next train 
(the colliding train) was to be expected which was relevant to the issue 
whether the watchman should have known a train was coming when 
plaintiffs' rig became stuck and should have taken some action imme- 
diately rather than waiting until the buzzer sounded. In that connection, 
the following occurred: | 

"Q@. Do you know how long it was from the 


time the first train passed until he got stuck on 
that No. 3 track? 


"A. No, I don't know. 


"Q. Can you estimate how long it was? 


"A. I wouldn't want to try. 


"Q. Well, from your experience on that cross- 
ing, what is the usual interval between these 
passanger [ sic] trains? 


"A. Most of the time it's from five to ban 
minutes. 


"@. And when the first train went by, going 
from Washington to Baltimore, did you ia an- 
other train in five or ten minutes ? 


"A. From previous experience, figured it 
would be one from five to ten minutes? 


"Q. So when that first train went by and you 
figured there would be another train, from your 
experience there would be another train, in five 
or ten minutes, the truck still had to come down 
the hill and get stuck. That took some Bin, didn't 
it? 


"THE COURT: You are arguing with the wit- 
ness. 


"MR. BERNSTEIN: I am asking. 


"THE COURT: That is an argumentative ques- 
tion" (I-J.A. 115-116). 
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(6) Pertinent to the issue of the competency of the watchman, 
reflecting upon whether he knew what to do by way of warning when the 
rig became stuck or was negligent in that respect, the following occur- 


red: 


"Q. Did you ever give any kind of a signal of 
any kind, whether by your hand or your mouth or 
a whistle, or any other way, or by a sign, to have 
that truck stop before it got on the track? 


"THE COURT: I do not think there is any 
issue arising out of that fact in this case, Mr. 
Bernstein. It makes no difference whether he did 
or not on the issues as they have been framed" 
(Hi-J.A. 116). 


(7) Defendant's crossing watchman had been excused from the 
stand in order to accommodate another witness, Sinners, and Thomason 
then resumed the stand for further direct examination by plaintiffs' 
counsel, at which point the following occurred: 

"Q. Mr. Thomason, when the session was 
closed yesterday, I had asked you the question 
whether or not you had forgotten you had fusees 


in the shack when this incident came about. Do 
you remember ? 


"THE COURT: I am not going to permit you 
to go back and repeat questions that you had 
asked before. 


"MR. BERNSTEIN: I am just refreshing his 
memory. I want to continue. 


"THE COURT: You may continue on but do 
not ask whether he remembers what he said 
yesterday" (II-J.A. 120). 


Plaintiffs’ counsel then read to the witness certain of his prior testi- 


mony of January 18, 1956 (II-J.A. 120-121) relating to his training in 


the use of equipment with the following results: 


"Q. ‘What were you told to do? 
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"'tAnswer: Well, I don't know what was told 
first but I was told what equipments that I am sup- 
posed to have on the crossing and when a train is 
coming, what position I take to stop the traffic, 
cars, and pedestrians and what to do. I mean in 
different kinds of weather as far as stop signs and 
lighting is concerned. 


"Question: What equipment were you instruc- 
ted in? 


"'Answer: I was instructed to make sure that 
I had a stop sign and a flag and a white lantern and 
a red lantern at night. 


"'Question: Now, was this the equipment which 
was at the Lanham crossing on the day of the acci- 
dent about which we are inquiring? Did you have 
that there that day’ -- 


"THE COURT: No, I am not going to permit 


that. 
"BY MR. BERNSTEIN: 
"Q. 'Answer: Yes.' 


"THE COURT: I am not going to permit that. 
You have a right to confront a witness with any 
contradictory answer that contradicts his testimony 
on the stand. There is nothing contradictory here. 


"MR. BERNSTEIN: If the Court please, he 
lists the equipment that he had and he eee t even 
mention fusees. 


"MR. McKAY: Your Honor, that is imprpper -- 


"MR. BERNSTEIN: I think it is contradictory. 
I think it's a question for the jury whether it's con- 
tradictory. 


"THE COURT: No, that question that you just 
now read is inadmissible for that purpose. You 
asked him whether he had this particular equipment. 
You did not ask him whether he had fusees. 


"MR. BERNSTEIN: No, your Honor, the first 
question that I read -- 


"THE COURT: You may proceed. I ave ex- 
cluded this" (II-J.A. 121). 
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(8) Plaintiffs’ counsel was examining the crossing watchman to 
ascertain his knowledge of fusees as reflecting on the claim that he was 


negligent in failing to use them, with the following result: 


"Q. Incidentally, with these railroad fusees, 
when you light them, what do you do, hold them in 
your hand or throw them on the ground or what? 


"THE COURT: We have had enough testimony 
as to how a fusee is lighted. 


"MR. BERNSTEIN: Not how it is lighted. 
Once it is lit, do you hold them in your hand or 
throw them down. 


"THE COURT: No, we have had testimony on 
that entire process. 


‘MR. BERNSTEIN: I want to find out his know- 
ledge of the fusee, your Honor, not someone else's 
knowledge. 


"THE COURT: His knowledge or lack of it is 
immaterial. 


"MR. BERNSTEIN: Your Honor, I submit his 
knowledge or lack of knowledge is quite material 
as to whether it was reasonable to use them or not 
to use them. If he didn't know how to use them he 
wouldn't dare use them. 


"THE COURT: The question is whether he was 
guilty of any negligence and not how much he knew 
or did not know. The question is should he have 
done something other than what he did" (II-J.A. 
126-127). 


(9) In plaintiffs' redirect examination of the crossing watchman, 


the following occurred: 


"Q. Mr. Thomason, you said that you had lit 
a fusee before this accident? 


"THE COURT: This is not proper re-direct 
examination. 


"MR. BERNSTEIN: That was the cross exam- 
ination, had you ever before lit a fusee. Mr. McKay 
asked him a question. 
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"THE COURT: He did not ask him anything 
about a fusee. 


"MR. McKAY: My first question was, 'Before 
the date of the accident had you ever lit a fusee.' 


"THE COURT: Oh, yes" (II-J.A. 130) 


D. Numerous times during the trial, Judge Holtzoff's remarks 
clearly indicated to the jury his feelings as to particular evidence, 
thereby influencing their consideration. In addition to the instances 
already noted, there are other examples where he directly commented 
on the probative force of evidence. For example, because the cross- 
ing watchman had testified differently at the first and second trials 
than in the third with respect to his knowledge as to where the train 
was when the buzzer sounded in his shack, plaintiffs’ counsel examined 
him in this regard (II-J.A. 117) and then read his prior contradictory 
testimony (II-J.A. 117-119). The following then occurred: 


"THE COURT: Now, what is the relevency 


[Sic] of that? Is there any dispute over the fact 
that the buzzer begins to sound in the shack at 
Lanham when the train passes at Seabrook? 


"MR. McKAY: No, your Honor. 


"MR. BERNSTEIN: No, your Honor. 
"THE COURT: Is that not correct? 


"MR. BERNSTEIN: That is. It has been so 
stipulated, but your Honor has asked the rele- 
vency [ sic]. | 

"THE COURT: If it is so stipulated what 
is the use of wasting all this time? 


"MR. BERNSTEIN: The relevency [sic] is, 
this watchman didn't know what to do because 
he didn't know how much time he had to do it. 


"MR. McKAY: I object. 


"THE COURT: I do not see the relevency 
[sic] of that. However, it is in so far. I think 
you have exhausted this line of questioning" 
(H-J.A. 119) 
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At a later time, plaintiffs’ counsel was examining the crossing 


watchman to ascertain his knowledge of the trains that passed his 


crossing and the following occurred: 


"THE COURT: Can't that be stipulated, 
gentlemen, if that is a matter of record? 


"MR. BERNSTEIN: I want to find out if 
this witness knows. 


"THE COURT: No. You have called him as 
your witness and you have a right to interrogate 
him but you may not ask questions merely for 
the purpose of finding out or testing his memory. 


"MR. BERNSTEIN: It is not a question of 
testing his memory, your Honor. I submit the 
rules require him to have some familiarity — 


"THE COURT: You have read the rule. The 
rule is in evidence. 


"MR. BERNSTEIN: I will ask just one more 
question on that, sir. 


"BY MR. BERNSTEIN: 


"@. Do you have any idea, approximately, 
of how many would pass on a given day like that 
day ? 


"THE COURT: I am going to exclude that. 
I suppose the Court can take judicial notice 
there are quite a number of Pennsylvania Rail- 
road trains passing between Baltimore and 
Washington in both directions every day, and 
this being the mainline all the passenger trains 
between Washington and Baltimore pass over 
one of those three tracks. 


"MR. McKAY: At that time, I believe there 
was a train every hour on the half hour from 
New York to Washington. 


"MR. BERNSTEIN: I object to that, if the 
Court please. I don't know that that is. If that 
is true — 


"THE COURT: Gentlemen, don't let us be 
captious. The Court and everybody knows, it 
is a matter of common knowledge, that on the 
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Pennsylvania Railroad there is a train practic- 
ally every hour or every hour on the half hour 
between New York and Washington in each di- 
rection and in addition to that there are some 
local trains between Baltimore and Washington 
in both directions. Now, all this is irrelevant. 


"MR. BERNSTEIN: Your Honor, I submit 
it is not irrelevant to determine whether or not 
he should have anticipated the arrival of this 
train and done something. That is one of the 
main issues. 


"THE COURT: Whether he should have 
anticipated the arrival of this train is imma- 
terial because I do not see what effect that. 
would have on the issues of this case. 


"MR. BERNSTEIN: I submit, your Honor, 
since the issue is raised the relevance it has 
is when this equipment got stuck on the cross- 
ing, what he should have done at that time. 


"MR. McKAY: I object. 

"THE COURT: That has nothing to do with 
his knowledge of train schedules" (II-J.A. 125, 
126). 

E. Notwithstanding the severe limitations imposed by the court 
on plaintiffs' examination of witnesses as indicated, the court appar- 
ently felt unlimited latitude should be given defense counsel as indi- 
cated by the following: 


"CROSS EXAMINATION 
"BY MR. MC KAY: 


"Q@. Mr. Thomason, prior to the date of 
this accident, had you ever lit a fusee? 


"A. Yes, I had. 


"Q. Mr. Thomason, calling your attention 
to the events which took place at the crossing, 
sir, would you state whether or not you had your 
flag in your hand when this equipment was com- 
ing down the road? 


"MR. BERNSTEIN: Objection on the ee 
it is repetitive. 
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"THE COURT: This is proper cross examina- 
tion. Objection overruled" (II-J.A. 128). 

That plaintiffs were denied a fair trial in the third trial of this 
case is not only apparent from the foregoing occurrences taken in the 
context of the history of this case and Judge Holtzoff's disposition 
against plaintiffs' claims, but is re-emphasized by Judge Holtzoff's 


refusal to place before the jury any issue as to the negligence of 
defendant's fireman (discussed infra, point II) and by the nature of the 


charge delivered to the jury (discussed infra, point IV). 


Plaintiffs respectfully, but strongly, submit that the totality of 
circumstances in the conduct of the third trial were such that their 
claims were not permitted to be fairly, dispassionately or impartially 
presented to the jury which was left with such an impression, both 
from the conduct of the trial and the charge given it, that a defense 


verdict was all but inevitable. 


il 


JUDGE HOLTZOFF PREJUDICIALLY ERRED IN 
FAILING TO SUBMIT TO THE JURY THE ISSUE 
AS TO THE FIREMAN'S NEGLIGENCE. 

As we have already noted, the testimony as to the negligence of 
the fireman was essentially the same in all three trials. The evidence 
in the third trial particularly (testimony of both the engineman and 
the fireman) unquestionably showed that the fireman's prime duty was 
as a lookout (II-J.A. 136, 140), that when the train rounded the curve 
he would have had the first opportunity to see the crossing (II-J.A. 
142) and that the tasks which he was performing as the train rounded 
the curve were merely routine and could have been performed at 
some other time (II-J.A. 138-139, 143). Thus the fireman could and 
should have been on his seat maintaining a lookout when the train 


rounded the curve. 
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In reversing Judge Holtzoff's direction of a verdict at the first 

trial, this Court held that: 

"The jury could have found that in the exercise of 

the care required of the Railroad, the train crew 

could have seen the equipment stuck on the track 

in time to have brought the train to a stop." 102 

U.S. App. D.C. at 137, 251 F. 2d at 378 (emphasis 

supplied). 
The fireman, of course, was one of the two-man train crew involved 
and, as indicated, had he been performing his job properly, he was the 
member of the train crew who was in a better position to have seen 
to the train stopping in time. Obviously, therefore, under this Court's 
prior holding, the issue of the fireman's negligence was an issue for 
the jury and Judge Holtzoff's refusal to submit this issue was in effect 
a nullification of this Court's prior determination in that respect. 


Judge Holtzoff stated that he would not submit the issue of the 
fireman's negligence to the jury even before the fireman had testified 
(IIl-J.A. 111, 112). The matter was raised again at the conclusion of 
the evidence and again Judge Holtzoff refused to submit that issue to 
the jury (II-J.A. 148). Proper exception was taken to the charge and 
the interrogatories framed for the jury excluding this issue (II-J.A. 
157). 


IV 


JUDGE HOLTZOFF'S CHARGE TO THE JURY MISSTATED 
AND GAVE A ONE-SIDED VERSION OF THE FACTS AND 
THE APPLICABLE LAW; THE CHARGE WAS SUCH ‘AS TO 
IMPEL A DEFENSE VERDICT. 


We submit that an objective reading of the jadei's charge is 
almost self-demonstrative of the foregoing proposition. 


A. The Prejudicial Comments On the Facts and. Issues 
of Fact 


Early in his charge, the Judge told the jury that: 
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"The Court has the function of summarizing the 

evidence, discussing it, commenting on the facts 

and on the evidence to the extent to which it 

deems appropriate todo so... ." (II-J.A. 151) 
While the trial court may have the power to comment on evidence and 
to summarize the issues of fact, we submit that the foregoing state- 
ment was so cast as to infer that the court had an absolute duty to tell 
the jury its impression of the evidentiary picture for the jury to take 
in its consideration in its deliberations. In the context of the comments 


on the evidence that followed, this was particularly prejudicial. 


The Judge told the jury that the undisputed evidence was that 
when the buzzer sounded the watchman ran up the track waving a red 
flag (II-J.A. 154). Since the engineman had testified he was looking and 
he never saw the watchman (II-J.A. 101-102), certainly this alleged 
fact was not undisputed. The Judge told the jury that the evidence 
showed that the engineman first observed plaintiffs’ rig on the crossing 
as the train first came around the curve (II-J.A. 155). The engineman 
so testified, but in view of other testimony that the train never slacken- 
ed its speed and that there was no visual or oral evidence of brakes 
having been applied at any time prior to the collision (II-J.A. 84, 89), 
there was obviously an issue for the jury whether the engineman was 
telling the truth or whether he ever did actually see the rig until 
almost immediately before the collision itself. 


Judge Holtzoff told the jury that as the train reached the whistle 
post just before the intersection the engineman realized plaintiffs’ rig 
was stationary and immediately threw the brakes into emergency but 
it was then impossible to stop the train (II-J.A. 155). Again, notwith- 


standing the engineman's testimony, the issue under all of the evidence 


was whether and when he actually so saw the rig and realized its 


situation and also whether he ever threw the brakes into emergency. 


Judge Holtzoff told the jury that plaintiffs contended: 
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" , . . that the engineman should have begun to 

slow down the train as soon as he saw the plain- 

tiff's equipment at the intersection, irrespective 

of whether he realized that it was not moving" 

(I-J.A. 155). 
We made and make no such contention. What we have always contended 
is that as the train came around the curve, there was a clear view of 
the crossing ahead, and that because of the bulk and size of the rig 
which was stationary, the engineer should then, notwithstanding the 
speed of the train, have realized the rig was stationary. We further 
say that his realization that something was wrong should have been 
more acute because he had never previously seen anything on this 
particular crossing and because he knew from prior experience that 
the particular crossing was guarded by a crossing watchman, and that, 
therefore, there would be no reason for anything to be on the crossing 
as the train was coming unless it was stuck. 


In summarizing the evidence and the issues, the court did not 


mention that the foregoing was the plaintiffs’ claim, the court made no 
mention of any of the evidence upon the basis of which plaintiffs con- 
tended the engineer should have realized the situation as he rounded 
the curve and the court did not mention any of the evidence indicating 
that perhaps the engineman never did observe the rig on the crossing 
and never did apply the brakes. In short, not only was the evidentiary 
Situation misstated by the court, but it was so postured as to make it 
inevitable for the jury to conclude on the facts that there was no negli- 
gence of either train crew or crossing watchman. , 


B. The Misstatements of Applicable Law 


The basic error in the charge on the law was Judge Holtzoff's 
persistent assertion, which we submit this Court decried on the first 
appeal, that the engineman had a "right" to assume that plaintiff's 
equipment was not moving when he first saw it. Cf. points IA6 and IB, 
supra. Whether or not the engineman had such a "right" was obviously 
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not an issue of law but one of fact for the jury depending upon the jury's 
conclusion whether in the total circumstances the engineer should have 


realized, as he rounded the curve, that the rig was in fact stationary. 


Equally prejudicial and erroneous was the injection, for the first 
time in this third trial, of the concept of unavoidable accident (II-J.A. 
152). For the reasons already noted supra, Argument I-C, the facts of 


this case would not permit the conclusion that the accident was unavoid- 
able, even though Judge Holtzoff's charge in this respect apparently 
impelled the jury to so conclude in that it found all parties free of 
negligence and contributory negligence. Thus the injection of this con- 
cept was palpably prejudicial error. Fogle v. Phillips, 191 Md. 114, 

60 A. 2d 198 (1948). 


To permit the conclusion that once something gets stuck on a 
regularly guarded crossing an accident is unavoidable even though 
there is approximately a minute and one-half to two minutes before the 


next train, repulses reason. 


The judge also prejudicially erred in instructing the jury that 
not only was the train's speed of 80 miles per hour within the estab- 
lished speed but also that it was the "proper speed."" The fact that a 
vehicle is within the established speed limits does not, we submit, 
ipso facto, make its speed proper because its speed must be accom- 
modated to all surrounding circumstances. It was for the jury to con- 
sider as a fact whether the speed rounding a curve, approaching a 
guarded crossing should be reduced sufficiently to permit the train to 
be stopped in the event, as here, something or somebody is stuck on 
the crossing -- otherwise a "proper speed" would permit a speed 
which might make death and destruction inevitable or, as Judge 
Holtzoff charged the jury, unavoidable. 


Judge Holtzoff also erred in charging the jury that they had a 
right to consider whether there was any duty on the part of the engine- 
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man to slow the train before he realized that the vehicle at the inter- 
section was stationary (II-J.A. 156). On the prior appeal, this Court 
held that the duty to act arose when the engine crew "knew or should 
have known" that plaintiff was in a position of peril. 102 U.S. App. 
D.C. at 137, 251 F. 2d at 378. Nevertheless, Judge Holtzoff posed the 
issues for the jury's resolution in terms of what the engineman said 
he saw, what he said he realized and what he said he did, not, as the 
law requires, in terms of what he should have seen, what he should 
have realized and what he should have done. See also our Argument, 
supra, I-B. | 

Judge Holtzoff also prejudicially erred in emphasizing and re- 
emphasizing the emergency doctrine (II-J.A. 152-153, 154-155). The 
error lay not only in the re-emphasis, but, equally importantly, in the 
failure to charge that whether or not the emergency concept was to be 
applied depends upon how critical the alleged emergency was and the 
expectancy that particular types of personnel should be more equipped 
than ordinary people to deal with emergencies. The wording of the 
charge as given and its re-emphasis were an open invitation to ex- 
culpate the engineman and the crossing watchman, even though the 
nature of their duties should have prepared them to act with dispatch 
and reason in the very circumstances of this case. : 


Finally, Judge Holtzoff prejudicially erred in instructing that 


the jury could consider the absence of any evidence as to the usual 
practice of crossing watchmen with respect to the use of fusees in 
circumstances such as existed (II-J.A. 154). That such a charge was 
inappropriate has already been demonstrated in connection with our 
Argument in I-A 9, supra. | 


Re-emphasizing not only the prejudicial effect of the charge but 
that the conduct of the entire proceedings was unfair to plaintiffs and 
that Judge Holtzoff was not wholly impartial is the colloquy which 
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occurred after the Judge had instructed the jury and counsel went to 
the bench to state their objections, if any, to the charge (II-J.A. 157, 
158) so as to enable corrections to be made if appropriate. Plaintiffs’ 
counsel stated his objection to the failure to submit the issue as to 
the fireman's negligence and then, as he began to make his objections 
to specific portions of the charge (discussed, supra), Judge Holtzoff 
stated, "Well, counsel have to make objections," (II-J.A. 158) thus 
reflecting his indifference to any objections that might be made no 


matter how meritorious. 


CONCLUSION 


In directing a verdict at the first trial, in granting the motion for 
new trial after the second trial at which he did not preside and in con- 
ducting and charging the jury at the third trial, Judge Holtzoff has 
consistently: 


(1) Reflected his views calling for a defendant's verdict because 
of his persistent notion that the train crew had a "right" to assume 


plaintiff's rig was moving and would not have to stop the train until 


they otherwise realized, whether or not they should have otherwise 


realized sooner; 


(2) Notwithstanding the views of this Court on the prior appeal, 
by indirection forced a defendant's verdict though nominally recogniz- 
ing his lack of power to direct a verdict for the defendant or grant 
judgment n.o.v.; and 


(3) Frustrated the opinion, judgment and mandate of this Court 
in denying plaintiffs the fruits of their verdict in the second trial and 
denying them a fair third trial. 


For the foregoing reasons, it is respectfully urged that this Court 


should reverse the order below granting defendant's motion for new 
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trial after the second trial and direct the court below to enter judgment 
for plaintiffs on the jury's verdict in the second trial. At the least, by 


reason of what occurred at the third trial, the judgment below should 


be reversed and the case remanded for a new trial. 
Respectfully submitted, 


SHELDON E. BERNSTEIN 
Pennsylvania Building 
Washington 4, D. C. 

ARTHUR S, FELD 
Woodward Building 
Washington 5, D. C. 

CHARLES JULES ROSE 
Investment Building 
Washington 5, D. C. 

Attorneys for Appellants 


Of Counsel: 
NEWMYER & BRESS 


1001 - 15th Street, N. W. 
Washington 5, D. C. 


JOSEPH D. BULMAN 


Woodward Building 
Washington 5, D. C. 


Relevant Docket Entries a < ° . . 


Complaint, Answer and Other Relevant Pleadings are 
Already Printed as Part of the J.A. in Case No. 
14094 on File with this Court F5 . 5 : 


Excerpts from Transcript of Proceedings of Second Trial 
Before the Hon, James R. Kirkland, Judge, and a 
Jury January 27, Through February 3, 1958 


Witnesses: 


* Wilfred Lloyd Miller 
Direct! 6 4, 
Cross Sie Se OS 


Richard Harrison Stancliff 
Direct ° ° 
Cross ° ° 
Redirect of 
Recross é * 


William Herbert Lindsey 
Cross oe 


Howard Price Hodges 
Direct . 
Cross oe 


Robert C. Thomason 
Direct ° . 
Cross ° 


Howard Price Hodges 
Direct A 
Cross re 


Ralph F. Miles 
Direct 
Cross 
Redirect 


Harry Edwin A lItvater 
Direct . ° 
Cross  % 
Redirect so -% 


Alton Durwood Graham 
Direct ° . 
Cross et e 
Redirect oi rex “2s . 


Verdict and Judgment (Second Trial) . 


Verdict and Judgment (Second Trial) Alban Tractor Co., Inc., 
Plaintiff and Pennsylvania Railroad Company, defendant , 


Motion for Judgment Notwithstanding The Verdict, or in the 
Altemative, for a New Trial ot eased ie, Caras 


Opinion of Judge Holtzoff, dated April 30, 1958 . 


(il) 


INDEX (Cont'd.) 


Excerpts from Transcript of Proceedings of Third Trial 
Before the Hon, Alexander Holtzoff, Judge, and a 
Jury, October 7, 1958 ew Se ° . 


Witnesses: Tr. Page 
Wilfred Lloyd Miller 
Direct 
Cross 


William Herbert Lindsey 
Direct 
Cross 


Richard Harrison Stancliff 
Direct ° 
Cross . . 
Redirect . F 


Howard Price Hodges 
Direct <3 
Cross . 
Redirect e 


Harry Elmer Pierce 
Direct . 
Cross ° 


Robert C. Thomason 
Direct e 
Cross ‘ 
Re-Direct * 
Re-Cross . 
Further Re-Direct 


Alton D. Graham 
Direct z 
Cross Fe 


Instructions by The Court 


Verdict . - 2 
Verdict and Judgment (Third Trial) 


Notice of Appeal 


WILFRED L. MILLER, and 
ALBAN TRACTOR COMPANY, INC., 


Vv. 


PENNSYLVANIA RAILROAD COMPANY, 


1955 
April 4 
April 23 
May 17 
1957 
Jan. 31 


Feb. 1 


Feb. 5 
Feb. 11 
Feb. 11 


Feb. 11 
Apr. 9 
May 28-31 
May 31 


June 10 
June 17 
June 20 
June 24 


July 18 


JOINT APPENDIX 


Plaintiffs, 


C.A. No. 1520-55 


— ee ee ee Se ee ee ee 


Defendant 


RELEVANT DOCKET ENTRIES 


Complaint 
Answer & counterclaim 
Reply of pltf. to counterclaim 


Motion of Alban Tractor Co., Inc., to intervene as 
party pltf. 


Order granting Alban Tractor Co., Inc. leave to 
intervene - McGuire, J. 


Intervenor's complaint v. Penna. Railroad Co. 
Answer of deft. to intervening complaint | 


Stip. of counsel consenting to amended counterclaim of 
deft. v. pltf. 


Amended counterclaim of deft. v. pltf. 
Pretrial proceedings, Holtzoff, J. 
Trial - Holtzoff, J., anda jury 


Judgment & verdict for deft. v. pltfs. by direction of the 
Court - Holtzoff, J. 


Motion of both pltfs. for new trial 
Opposition of deft. to both pltfs. motions for new trial 
Order overruling motions of pltfs. for new trial - Holtzoff, J. 


Order denying motions of the pltf. and a haa pitf. 
for new trial - Holtzoff, J. 


Notice of Appeal by pltfs. 


Certified copy judgment of USCA reversing and remanding 
to USDC for a new trial 


Second trial; verdict for Wilfred L. Miller for $12, 350 
and for Alban Tractor Co., Inc., Intervenor, for $7, 250 
vs. deft. - Kirkland, J. 


Verdict and judgment for both pltfs. - Kirkland, J. 


Motion of deft. for judgment n.o.v. or in alternative for 
new trial 


Opposition of pltfs to motion for judgment n.o.v., etc. 


Hearing on motion for judgment n.0.Vv., etc. - Holtzoff, J. 


Opinion of Court (motion for judgment n.0.v. denied, 
motion for new trial granted) - Holtzoff, J. 


Order denying motion of pltfs. for reconsideration of 
motion for new trial - Holtzoff, J. 


Certified copy order USCA denying motion for leave to file 
petition for writ of mandamus or certiorari 


Motion of pitf. & intervening pltf. for leave to file motion 
to amend pretrial order 


Motion to amend pretrial order "fiat" - Holtzoff, J. 
Opposition of deft. to plitf's. motion to amend pretrial order 
Third trial - Holtzoff, J., anda jury 


Judgment dismissing complaint and counterclaim - Holtz- 
off, Jr. 


Notice of appeal by pltf. & intervening pltf. 


[ Complaint, Answer and other relevant 
pleadings are already printed as part 
of the joint appendix in case No. 14094 
on file with this Court] 


3 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
OF SECOND TRIAL BEFORE THE HON. JAMES R, KIRKLAND, 
JUDGE, AND A JURY JANUARY 27 | 
THROUGH FEBRUARY 3, 1958 


UNITED STATES DISTRICT COURT: 
FOR THE DISTRICT OF COLUMBIA | 


WILFRED L. MILLER 
and 
ALBAN TRACTOR CO., INC., 


Plaintiffs 


— wee ee eee ee ee 


Vv. 
PENNSYLVANIA RAILROAD COMPANY 
Defendant. 


Civil Action No. 1520-55 


Washington, D. C. 
Tuesday, January 28, 1958 

The trial was resumed at 10 a.m. today, before Judge JAMES R, 
KIRKLAND and the jury. 

* * * 

WILFRED LLOYD MILLER, 
one of the plaintiffs, being first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. BERNSTEIN: 

* * * * * 

Q. Mr. Miller, how long have you been in the grading and excavat- 
ing business? A. Approximately nine or ten years. 

* * * * * 

Q. * * * Let us assume this is Whitfield Road, and this is 
Route 50. In other words, as I understand Mr. McKay in his opening 
statement, you could have, he said, instead of turning off on the Lanham 
Station Road, I believe he said, you could have continued on the Whitfield 
Road until you came to Route 50. Did you so understand him? A. Yes, sir. 

Q. Now would you explain, sir, by diagramming there -- at the 
conclusion of which I will show the jury these particular photographs of 
that intersection -- why it was that you did not go all the way on Whitfield 
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47 Road until you hit Route 50. 

* * * * * 

A. (Having drawn) This represents an island with a concrete 
curb around it, with a strip in the center. And this here, I would say, 
is approximately 12 feet wide, with a fire plug located in the middle of 
the island, with a road sign on the other side. 

* * * * * 

A. I say there is an island located in the middle of Whitfield 


Chapel Road, consisting of a concrete curb with a grassed area in the 


middle of the island, with a fire plug located in the island, and a road 


sign. 

It would be impossible to make this turn, going through one of 
these narrow right-of-ways here onto Route 50, with that equipment 
as long as it was. 

Q. Couldn't you make that turn with an ordinary automobile? 

A. With an ordinary automobile it would be permissible, but not with 
the equipment, the length it was. 

Q. In other words, it was because of the length and size of your 
equipment that there was a problem in negotiating this turn? A. Yes; 
there would be a good possibility of pulling the fire plug over. 

Q. And Route 50, of course, is both a United States and a state 
highway, isn't it? A. That is correct. 

Q. Had you prior to January 25th been over Route 50 yourself 
in some form of vehicle? A. Yes, I have. 

Q. Had you been over Whitfield Road at this intersection in some 
form of vehicle previously? A. Yes, I had. 

Q. Had you been over it with this rig? A. No, I hadn't. 

Q. But you had been over it in other vehicles? A. Yes. 

Q. And is it your testimony that because of the length of the 
vehicle there would have been a problem in negotiating that turn? 

A. That is my testimony. 

Q. And what has your experience been prior to January 25, 1955 

as to the amount of traffic on this road? A. Well, with the heavy amount 
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of traffic coming over the railroad bridge here, we would have had to 
49 get over into the opposite lane to negotiate the turn, which I didn't 
think we could. And once we got over in this lane it would be impossible 
to back the equipment up. So I felt the wisest thing to do would be to 
take Lanham Station Road. 

Q. Is there a railroad viaduct here? A. Yes. 

Q. And the traffic comes in the opposing direction over that via- 
duct? A. It comes over that viaduct. 

Q. Now if you will go back to the stand, please, Mr. Miller. 

Now this photograph which is labeled Plaintiff's Exhibit 24, is 
that looking across that viaduct? A. That is looking across the viaduct. 

Q. In other words, as you look towards that photograph, it is as 
if, is it not, the photographer was standing here taking the photograph 
looking up, in this particular photograph? A. That is correct. 

Q. And just so both pictures can be looked at simultaneously, the 
second photograph is as if the photographer was standing on Whitfield 
Road looking towards U.S. 50? Is that correct? A. That is correct. 

50 Q. In other words, as if the photographer were somewhere 
approximately in here, let us say, with his camera pointed that way? 


Is that correct? A. Yes. 
* * * * ! * 


51 Q. We are to understand, then, Mr. Miller, that knowing what 
the problem was in negotiating this turn into the busy U.S. 50, you de- 
cided not to take that route? A. That is correct. : 

Q. And you decided instead that you would turn left on Lanham 
Station Road, which is back a little way, and go across that way ? 


A. That is correct. 
* * * * | * 


A. * *  * After a short period of time a train passed 
traveling from Washington going in the direction of New York. And 
after the train had gone by, the watchman took his paddle down and 
turned it upside down and placed it in between his legs and motioned 
me on down the hill. And I proceeded on down the hill with the equip- 


ment on the trailer at a speed of approximately four to five miles an hour. 
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And as I approached the crossing I stopped again and looked both ways 
up and down the crossing to see if any more trains were coming. 
Q. If I may interrupt you a moment, Mr. Miller, where is your 


associate, Mr. Lindsey, at this time? A. He is following me in the 


pickup truck, as we proceed to move down the hill. 

Q. Go ahead, sir. A. I stopped at the railroad crossing and 
looked up and down the tracks to make sure no other trains were coming, 
and looked at the watchman, and he motioned me on again. And I pre- 
sumed that would be safe to -- 

MR. McKAY: I object to his presumption, Your Honor. 

THE COURT: Yes, ladies and gentlemen of the jury, conclusions 
of lay witnesses are not evidence, and that is no part of the testimony 

53 and it may go out. 
BY MR. BERNSTEIN: 

Q. And then you say you saw the watchman wave you to come 
across, sir? A. That would be correct. 

Q. Did you rely upon his motion, waving you to come on? 

A. He was the representative at the crossing there of the railroad, 
and I anticipated that it would be safe to cross per his instructions. He 
didn't tell me to stop, or pull over to the side, or inspect the load. 

Q. In any event, you then proceeded across? A. He told me to 
come across. 

* * * * bd 

A. The road rises up extremely sharp there as you come to the 
third track. There is a very pronounced hump effect. I went over the 
third track and had proceeded a distance, I would say, of about 10 to 
12 feet and the trailer became wedged or lodged on top of the railroad 
track. 

* * * * * 

A. I proceeded to apply full power to the engine, to try to free 
the load from the railroad tracks, to no avail. After two or three 
attempts I could see that it would be futile, and proceeded to get out of 
the vehicle and -- 


i 
Q. Did you attempt to back up? A. No, I did nat 
55 Q. Why not? A. Because it would be almost an impossibility to 
back up this piece of equipment. | 
Q. Why would it be almost impossible? A. Because the pan or 
the scraper would jackknife. : 


* * * * 


56 Q. You heard this buzzer. What then occurred? 

* * * a ! * 

57 Q. What is it you observed about him that caused you to draw 
certain conclusions? What did he do? A. Well, he more or less 
seemed to wring his hands and just didn't know what to do. And then he 
ran towards the shed and grabbed a red flag, and proceeded to run up 
the side of the tracks on the embankment of the railroad tracks. 

Q. Well, did he run into the shed immediately, or what? Or did 
he stay around for a while? A. Well, I would say he ran in there im- 
mediately and grabbed the flag. 

Q. And then what? A. Fora brief instant there he more or less 
hesitated and didn't seem to know just exactly what to do. 

Q. Let me ask you this. You say that after you had been stuck 
for a bit, then you heard this buzzer sound. How long was it, approxi- 
mately, from your best approximation, from the time you became hung 
up in this rig until you heard the buzzer go off? A. About 40 to 50 

58 seconds, I would say. 

Q. Now during this 40 to 50 seconds from the time you became 
hung up until you heard this buzzer go off, what was the watchman doing? 
A. I couldn't truthfully answer exactly what he was doing, because I 
was concentrating on getting the load off the vehicle to clear the track. 

Q. When you say he ran in the shack and got this flag, you started 
to say, was that before or after the buzzer sounded? A. That was after 
the buzzer sounded. | 


Q. Would you go on there in your description of what the watch- 


man did. A. He grabbed a flag and proceeded to run up the side of the 
railroad embankment. He didn't run up the track; he run up the side of 
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the railroad embankment, towards the approaching train. 
Q. Which would be in the direction of Baltimore or Washington ? 
A. In the direction of Baltimore. 

Q. And what were you doing in the meantime? A. I was standing 
on the side of the trailer, telling Mr. Lindsey that he should get off the 
trailer, that the train was coming. 

Q. Inthe meanwhile what was Mr. Lindsey doing? A. He was 

trying to start the vehicle. We both were also -- 

Q. By "vehicle," you don't mean the entire rig? A. He was 
trying to start the -- 

Q. You mean the tractor? A. He was trying to start the bull- 
dozer. And we were both waving at the locomotive, until it got so dan- 
gerously close we felt for our own safety that we should leave. 

Q. At this time what were the visibility conditions? A. It wasa 
bright sunny day. I would say they were very good. 

Q. Could you see down the track without any difficulty? A. 


Positively. 
ca * 


* * 
CROSS EXAMINATION * * * 
MR. McKAY: It is stipulated, then, that the tractor, which is 


what was hauling the other vehicles, weighed 8, 800 pounds; that the 
trailer weighed 10, 000 pounds; that the bulldozer, blade and cable con- 
trol, in total, weighed 31,847 pounds; and that the earth scraper weighed 
18, 000 pounds. 

And if I may consult with counsel just for a second, Your Honor. 


The length of the combination of vehicles was approximately 67 
or 68 feet. 

* * * * * 

163 Q. Now isn't ita fact, Mr. Miller, that from Ardmore you 

could have gone over to Silver Spring by going down the George N. 
Palmer Highway, turning right on Landover Road, and on over to Silver 
Spring? A. Not necessarily. 

Q. Well, the roads do go in the manner which I have stated, do 
they not? A. There is a matter of an underpass there. At one time we 
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moved a bulldozer under there and tore the top off it going underneath 
that bridge underneath there. 
Q. Where is that bridge located? A. I think it is at Route 202 
and Palmer Highway. 
Q. When did this happen? A. I don't know y year. But I think 
Mr. Robert C. Latimer will testify that he repaired a bulldozer moving 
it for us down that highway; that it became lodged underneath that over- 
164 pass at one time -- or underpass. 
Q. Perhaps you could point out where the underpass is on this 
map, which has been marked as Plaintiff's Exhibit 5 (handing map). 
A. There is the underpass, right there. 
MR. McKAY: The underpass the witness a out is at the 
junction of 704 and 202. 
BY MR. McKAY: 
Q. And what did you say got hung up? A. We didn't get hung up. 
I had another company move a bulldozer for me one year and they tore 
the top off of it going underneath that bridge there. 
Q. And was that before or after this accident? A. That was 
before this accident. : 3 
Q. Now isn't it true, Mr. Miller, the Whitfield Road does go 
on out to Route 50, does it not? A. That is correct. 


Q. And you were on Whitfield Chapel Road, were you not? A, 
Yes, sir. 


Q. And you testified that you didn't want to oa this turn be- 
cause of this island? Is that your testimony? And the length of the 
equipment? A. I felt we couldn't make the turn. I maintain that we 
couldn't make the turn. 


Q. Had you ever tried to make that turn with this equipment, be- 
165 fore that date? A. No, I hadn't. 

* x * * | 1 
166 Q. Now had you ever made the turn from Lanham Station Road 


onto Route 50? A. No, I hadn't. 
ak * : 
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167 Q. Now isn't it true, sir, that by turning off of Lanham Station 
Road and not going up to Route 50 you saved about a half a mile? 

MR. BERNSTEIN: We will stipulate that. 

a * Ld * * 

170 Q. Now you were familiar, were you not, with the overpass 
which crossed over the railroad tracks on Route 50, just above Whit- 
field Chapel Road? A. Yes, I was. 

Q. Had you driven over that overpass before? A. Yes, I had. 

Q. Had you ever driven over this Lanham Station crossing before, 
in any kind of a vehicle? A. I might possibly have done it in years 
before. 

Q. You knew, then, that there was a grade crossing at Lanham 
crossing, did you not? A. Yes, I did. 

Q. And you knew that before you made your turn onto Lanham 
Station Road that day, did you not? A. Yes, I did. 

* * bd * 

171 Q. Did you study the crossing at all? A. I believe I did. 

172 Q. And what did that studying amount to? What did you look at? 
What did you do? A. I looked to the left and I looked to the right and I 
looked at the crossing to see that the way was clear. And the watchman 
waved me on. 

Q. Did you look ahead? A. Yes, I did. 

Q. Did you speak to the watchman? A. No, I didn't. 

Q. Then I take it you didn't ask him whether he thought your rig 
might be able to get across. Is that correct? A. Well, if he was 
waving his hand for me to come on, I mean, it wasn't necessary to ask 
him. 


Q. You didn't ask him, did you? A. No, and he didn't stop me. 


You were familiar, were you not, with the length of this rig? 


I was. 
And the weight? A. Yes, I was. 
And how high the lowboy was off the ground? A. I would say yes. 


* x * * 
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173 THE COURT: What is the distance from the level of a road to the 
point of the lowboy in that underslung portion? | 
THE WITNESS: Offhand I would say about 15 to 18 inches, Your 
Honor. 


* * 


177 WILFRED LLOYD MILLER, 


* 


CROSS EXAMINATION 
(RESUMED) 


* * 

180 BY MR. McKAY: 

Q. Did the lowboy trailer become hung up on the roadbed of the 
road, or become hung up on the roadbed between the tracks, of track 
number three? A. It became hung up on the roadbed. | 

Q. Of the road? A. That is correct. : 

* * * * * 

181 Q. You testified yesterday, I believe, about a bulldozer - getting 
involved in some kind of a difficulty at the underpass at the junction of 
Route 202 and Route 704. Is that correct? A. That would be correct. 

Q. And where was that bulldozer coming from and where was it 
going? A. Offhand, I couldn't answer that question. : 

Q. You don't have to go under the underpass in every direction, 
do you, when you are coming to the junction of those highways, those 
two highways? The underpass is what, on Route 704? : A. As far as I 


know, you do. To get back up on 202 you have to go underneath the 


underpass. 

Q. Well when you are coming from Ardmore on Route 704 and 
you want to get on Route 202, turning right, going in toward Washington, 
D.C., do you have to go under the underpass? A. I believe you do. 

Q. Well, do you know or don't you know? A. Yes, I would say 


you do. 
* 
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185 Q. And what were you hauling with that permit? A. I was hauling 
a bulldozer, only. 
Q. And do you recall whether you went under the underpass Fs 
A. We probably did. 
Q. Was it the same bulldozer that was involved in the accident? 
186 A. It was. But there was no scraper on the back of this bull- 
dozer, and the scraper does stick up in the air in the back of the ramp. 
So there would be a difference there. 
Q. So does this refresh your recollection that when you went over 
to Ardmore to do the job you were doing just before this accident, that 


you did come across Route 202 and turn left on Route 704, and on into 


Ardmore? A. I presume itis, if it says so on that permit. 

Q. Well do you remember, or don't you? A. I don't remember, 
offhand. 

Q. You don't remember whether you took this bulldozer under 
the underpass or not? A. Well, we must have took the bulldozer, but 
we didn't take the scraper under there. And the scraper is on the back 
of the trailer. And I still maintain the scraper will hit the top of the 
bridge over there. 

* sd * * * 

187 Q. What part of your trailer hung up, Mr. Miller? A. I would 
say it hung up in the middle. 

* x * * * 

Q. Well, what is the length of the trailer? A. I believe the 
trailer is approximately 33, 34 feet. 

* Ed * * * 

188 Q. Now had the truck started down the hill toward Route 50 be- 
fore the trailer got hung up? A. Yes, it had. 

x * ae * * 

189 Q. But you did say you had been over this crossing once before, 


at least, had you not? A. I would say yes. 
x * * 
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190 Q. I believe you testified you made three efforts to get the trailer 
unlodged. Is that correct? A. I did make an effort to get it unlodged. 
Q. Did you gun the motor three times? A. I would say I did, yes. 
191 I wasn't going to leave it set there. ? 
* * * * * 
Q. During the time you were trying to get the truck tractor off, 
or the entire equipment off, where was the watchman standing? 
* * * * * 
192 THE WITNESS: I don't remember. I don't recall. 
* * * * 
193 Q. Then after the buzzer sounded, what did you do? 
We will say you were on the ground. What did you then do? 
A. I was standing on the side of the trailer, and I had given the boy 
instructions to see if he could get it started and unloaded; and I was 
going to direct him off the trailer. 
Q. And were you facing toward the north from where the train 


came? A. I was facing toward the direction the train that collided with 


us came from. 

Q. What did the watchman do after the buzzer sounded? A. He 
seemed to become panic-stricken. I mean -- | 

Q. What did he do? A. He seemed to wring his hands. I mean, 
he just didn’t know what todo. He just ran around there like he didn't 
know what to do, for a few seconds. Then he run to his shack and 
grabbed his flag, and ran up the side of the embankment of the railroad. 

Q. Where was the shack, from the place where you were standing? 
A. The shack was, I would say, to my left and to the rear. 

194 Q. And you saw him run into the shack? Is that your testimony? 
A. I think I did. I might have turned around and glanced athim. I 
think I did see him go into the shack. I believe he did go into the shack. 

Q. Are you positive he went into the shack, Mr. ‘Miller? A. Yes, 
he did. He went in the shack and he grabbed his flag, and he ran up 
the side of the track. | 
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Q. Isn't it a fact that he had his flag in his hand the entire time, 
and did not run into the shack? A. No, he did not. He had his white 
paddle in his hand. He didn’t have any flag in his hand out there. 

* * * * * 

195 Q. After the buzzer sounded, Mr. Miller, what next happened 
that attracted your attention to the train? Did you hear its whistle ? 
A. Well, we were looking for the train. We were looking for trains 
after the accident happened. And I think I saw the train -- I don't 
remember hearing the whistle -- but I saw the train coming around up 
underneath the viaduct, up on 704, coming around the curve up there. 

Q. You mean Route 50? A. Route 50 would be correct. 

* * * a * 

A. As the train approached, we tried to wave to the engineer to 
get him to stop. I mean, we stood there waving at the engineer, to try 
to get the train to stop. And Mr. Lindsey was trying to start the engine. 
I believe I was waving. I got up on the back of the trailer and waved to 
him, or got up on the side of the trailer, and waved my hands up and 
down like this. 


* * * 


RICHARD HARRISON STANCLIFF, 
* * * 
DIRECT EXAMINATION 
BY MR. BERNSTEIN: 
* * * * * 
Well, at that point the watchman started to run up the tracks to 
try to hail the train with his flag. And of course it didn't do any good. 
The train just kept on coming, and of course hit Mr. Miller's equip- 
ment. 
Q. Did you have any difficulty seeing the train as it came 
around the bend? A. None whatsoever. 


Q. In other words, as to visibility Iam speaking of. A. Very 


good. 
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Q. Did you watch the train all the time up to the point where it 
hit the equipment? A. Yes, sir. I was watching the train. I was also 
watching the equipment, you know, how you will shift back and forth. 

I did notice that Mr. Miller's assistant was on the bulldozer, on top of 
the lowboy, trying to get it started so he could run it off of there and 
lighten the load. 

* a 

CROSS EXAMINATION 
BY MR. McKAY: 

Q. Mr. Stancliff, you testified that you had been going over this 
crossing eight times a day. For how long a period of time is that, sir? 
A. For the last eight years. : 

Q. And would that be including Saturdays and Sundays? A. That 
is an average of eight times a day, sir. 

Q. Including Saturdays and Sundays? A. Yes, i 

* a oe * * 

228 Q. I think you testified, Mr. Stancliff, that when you saw Mr. 
Miller's equipment approaching you pulled over to the side of the road 
because you didn't feel you both could get over the crossing at the same 
time. Is that correct? A. That is right. : 

Q. And the watchman was Standing in the center of the crossing? 

Is that correct? A. No, sir. 

Q. Well tell me where he was standing. I misunderstood you. 

A. He was standing right where the X is, right beside his little box. 

Q. Iam saying, when Mr. Miller was drifting on down the hill, 
where was the watchman? A. Right at that point X. : 

Q. And where was he when he had his stop sign? A. At the same 


point. He was off to the right of the crossing, beside his box. 
* ae * * * 


Q. And were you watching him right along? A. Yes, sir, most 


of the time. 
Q. Were you watching him as Mr. Miller's equipment approached ? 
A. Very easily. It is all in one line. You can see it all. 
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Q. Isn't it true that you didn't see the watchman wave Mr. 
Miller on? A. That is true. 

Q. You didn't see him? A. No, sir. 

ae * * * * 

Q. How long would you estimate Mr. Miller was on the tracks 
until the buzzer sounded? A. Not over a minute. 

Q. When you heard the buzzer sound, will you describe as 
clearly as you can and as detailed as you can just what the watchman 
did? A. Well, he grabbed his flag and started running towards the train. 

Q. Where did he get his flag from? A. He had it in his hand. 
And he started right up the track towards the train, did he 


A. Yes, sir. 

Q. Did he run to the watch shack first? A. Not that I could tell. 
Q. In other words, he ran right up the track? A. Yes, sir. 
Q 


And he had his flag in his hand? A. As near as I could tell. 
Q. Now were you looking for sparks or listening for screeches 
of brakes at this particular time? A. No, sir. 
* * * * 
231 Q. Where was the train when you first saw it? A. He was 
coming out from underneath the viaduct. From there on up I can see. 
* * * * * 
232 REDIRECT EXAMINATION 
BY MR. BERNSTEIN: 
* ae * * * 

234 Q. In other words, .is it a fair statement to say that once this 
rig got stuck, and the men started working trying to get the tractor off 
of the rig, your attention was more or less focused on them rather than 
the watchman? A. Yes, sir. 

* * * 
235 RECROSS EXAMINATION 
BY MR. McKAY: 
Q. Do TI understand, Mr. Stancliff, that the reason you could not 
see the train until it went under the overpass was because the tracks 
curved? A. To the best of my knowledge, that whole section in there 
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is a curve. And as the train would be coming south heading towards 
Washington, you can't see the train until it comes underneath the via- 
duct, just as it starts to go underneath the viaduct. 

Q. That is from the Lanham crossing? A, That is right. 

236 Q. Have you seen trains coming toward you from the Lanham 

crossing? A. For many a year. 

Q. Coming south? A. Yes, sir. 


* * * 


WILLIAM HERBERT LINDSEY, 
cd * * 
CROSS EXAMINATION 
BY MR. McKAY: 
* a * *” « 
244 Q. Do you remember whether the watchman was running in the 
middle of track three, or whether he was on the embankment? A. He 
245 was on the embankment, if I remember rightly. 
Q. Did you hear the train whistle? A. Yes, sir. 
* * * x | 
321 HOWARD PRICE HODGES, 
called as a witness by counsel for plaintiff Miller and being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BERNSTEIN: 

* * * * * 

Q. Now, Mr. Hodges, operating the type of engine and train that 
you were operating on the day when this accident happened, and operat- 
ing that type of engine and train on the kind of track and under the cir- 
cumstances that you were then operating, in terms of the weather and 
so on, could you have stopped the train if you had applied the brakes 
fully; could you have stopped that train in 2500 feet? A. I don't think I 
could, 

Q. You don't think you could? A. No, sir. 


Q. Have you always been of the same opinion that it couldn't 
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have been stopped in 2500 feet? A. Well, I think I said once that I 
thought it could be stopped in 3000 feet. But at your suggestion I believe 
I said it might be possible. 

* x ae * * 

Q. Do you remember, Mr. Hodges, my asking you that question 
in a courtroom in this very building last spring? A. In the courtroom? 

Q. In this very building. A. Yes, in this building. 

Q. Didn't I ask you the question, "Is it possible it could be stopped 
in 2500 feet?’ Do you remember my asking you that question? A. Yes, 
I remember. 

Q. And do you remember answering me it might be possible? 

A. I said it might be possible. 

Q. Have you now changed your mind and you don't think it would 
be possible? A. Well, I don’t know. I just have to -- 

Q. Well, you know it can be stopped in 3000 feet? A. I couldn't 
say that. I have tried to estimate it at 3000 feet, and I think it might 
vary some either way. 

Q. But it could be stopped possibly in 2500 feet? A. That seems” 
to be a short distance. 

* * * * * 

324 Q. Did that engine you were operating that day, Mr. Hodges, 
have a device to let down sand on the track? A. Yes, sir. 

ba *x td bd 

325 CROSS EXAMINATION 
BY MR. McKAY: 

Q. Would you state, sir, what you use sand for? 

*x * * * * 

A. We use it for starting heavy trains and for pulling grades when the 
speed is low, when the rail is wet. On some such conditions as that, 
we use it. 

Q. I will ask you, sir, on the basis of your experience as an 


engineer with a train of the type we are concerned with here, going at 


80 miles an hour, what in your opinion would happen to sand if you 
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dropped it at the same time you applied your emergency brakes? A, I 
think it would blow away, at high speeds. And when the speed got down 
low enough for it to stay under the wheels, it would probably cause the 
326 wheels to slide. 

Q. Would the sliding of wheels help in the braking of the train, or 
would it hinder it? A. I think it would hinder it. I can't answer that 
definitely, other than it is my opinion that it would hinder braking, 

* * a * * 

329 MR. BERNSTEIN: The reason I inquire, I have one witness who 
will be rather long, and I have a number of regulations. 

* * * * * 

MR. McKAY: I wanted to note this objection to what I think is 
coming up, if I may, Your Honor, and that is any testimony with respect 
to whether the watchman should have used a fusee instead of running up 

330 the tracks with the flag I think was passed upon by the Court of 
Appeals. 
MR, BERNSTEIN: Certainly not. 


MR. McKAY: Well Iam just stating my position, Mr. Bernstein, 


and I think it is the law in the case. 
MR. BERNSTEIN: It wasn't passed upon by the Court of Appeals. 
MR. McKAY: Can't I state my objection for the record? 
THE COURT: Yes; go ahead. 
MR. McKAY: I feel it was passed upon by the Court of Appeals. 
And further that the only evidence which might have gone to the jury in 
this case was whether or not the train crew could have stopped in time 
to have avoided the accident. I think, as we pointed out in our memoran- 
dum, this question whether or not the watchman should have used the 
fusee was presented and argued to the Court of Appeals. 
* * * * : * 
334 MR. McKAY: And I will object to any evidence relating to the 
335 question of whether the watchman was or was not negligent in per- 
forming his duties, including the question of whether he should or should 


not have used fusees. 
* * * * x 
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339 MR. BERNSTEIN: I am going to read a series of regulations from 
a booklet entitled ''The Pennsylvania Railroad, Book of Rules, Published 
for and by the Pennsylvania Railroad." 

THE COURT: In effect on January 25, 1955? 

MR. BERNSTEIN: Which it has been stipulated were in effect 
January 25, 1955. 

* * * * * 

MR. BERNSTEIN: The first page I will read from is page 7, 
entitled at the top, "General Rules" -- 

"Employees whose duties are prescribed by these rules 
must provide themselves with a copy. 

"Employees whose duties are in any way affected by the 
time table must have a copy of the current time table with them 
while on duty." 

If the Court please, it has been stipulated between counsel for the 
Railroad and myself that the two trains in question here, the one that 
passed just before the accident, and the one that was involved in the 

340 accident, were scheduled trains of the Pennsylvania Railroad 
approximately on schedule. 

The next, again I will read from the book of rules of the Pennsyl- 
vania Railroad -- and Iam reading on page 98, Mr. McKay. This is 
the rule entitled "Crossing Watchmen," Rule 400-N-23. The third 
paragraph reads: 

"They” -- meaning the crossing watchmen -- "must pro- 
vide themselves with proper appliances and keep them in good 
order, and ready for immediate use. The signal appliances for 
each watchman will be: A standard stop sign, a red lamp 
approved as standard for the purpose, a red flag, a white flag, 
fusees, a whistle, standard gate lamps for crossing gates where 
used. 

"They must be on the lookout at all times for movements 


in either direction on the tracks across the highway, and must 


not depend upon the schedules of trains nor upon warning 
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appliances for warning of the approach of trains. : 

oa * * ok 

On page 100; the rule goes on: 

"They must promptly report all accidents, defects in tracks, 
bridges, signals, or any unusual conditions in the vicinity of the 
crossing which may affect train movements, and where practic- 
able they will take such action as may be necessary to afford 
full protection to the movements involved, when the crossing is 
obstructed or unsafe for train movements, and they must use a 
red flag by day, a red light by night, and when day signals can- 
not plainly be seen, and when necessary in addition, display 
lighted fusees to stop movements on the tracks obstructed or un- 
safe." | 
* * 

345 ROBERT C. THOMASON, 
called as a witness by counsel for plaintiff Miller and being first duly 
sworn, was examined and testified as follows: | 

DIRECT EXAMINATION 

BY MR. BERNSTEIN: 

* * * * * 

348 Q. Now was it about two years before that that you started work 
as a crossing watchman, or was it that very year? A. _In other words, 
I started, as I stated before, I started to work January 8, in 1953, up 
until the time that the accident occurred. But I hadn't nee out the 
exact, I mean, month and date. 

Q. What I just want to be sure of -- and lam not trying to contra- 
dict you -- had you been working as a crossing watchman just about two 
years before this accident happened? That is what we are trying to get 
at. Idon't care about the exact date; but was it approximately two 
years? A. Approximately, yes. ) 

* * a * me 


Q. Now how did you come to be a crossing watchman? Did you 


ask to be one, or did they ask you if you wanted to be one? A. They 
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asked me. The foreman asked me if I wanted the job. So I told him 
yes. So I was told to go to the office to see about the job. After that, 
after I told them I wanted the job, I was told to go out ona crossing to 
- be broke in, as they call it -- in other words, to be told what Iam 
349 supposed to do. 

Q. Did you go out to some crossing, then, to be shown what you 
were todo? A. Yes. 

Q. What crossing did you go to? A. I went to Springfield. 
Pardon me. It was Seabrook. 

Q. You mean Seabrook, Maryland? A. That is right. 

* * * * * 

350 Q. Now is the Seabrook crossing the same type of a crossing as 
the one where this accident occurred? That is, is it one where there 
is a watchman and no gates? A. Right. 

Q. Do you get what Iam getting at? In other words, at Sea- 
brook the watchman has to use signs to stop traffic,and there are no 
gates, just like the crossing where this accident happened? Isn't that 
right? A. That is right. 

Q. As lunderstand you, you were sent out to this crossing to 
learn how to be a crossing watchman. Is that correct? A. Yes. 

Q@. And who taught you how to be a crossing watchman? A. That 
particular day I was instructed by Alphonso Mitchell. 

Q. And Alphonso Mitchell, who instructed you, was a crossing 
watchman? Is that it? A. Yes, he was. 

* 5 * * x 

351 Q. Did you only have one day of instruction on how to be a 
crossing watchman? A. I had two days. 
At that same Seabrook crossing? A. No. 
Where was your second day of instruction? A. At Glenn Dale. 
At Glenn Dale? A. Glenn Dale, Maryland. 


352 Which was pretty close by, too? Which was pretty close to 
Seabrook? A. It was the next crossing north of Seabrook. 
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Did Alphonso train you there, too, at this other place? A. No. 
Another man did? A. Yes. : 
Who was that other man? A. I think his name was R, A. 
Hunter. 

Q. Was that your entire training in how to be a crossing watch- 
man? Was that all the training you had on how to be a crossing watch- 
man? A. Yes, it was. 

Q. So, in other words, we are to understand that when they said, 
"Okay, you can have the job as a crossing watchman, " you went one day 
to Seabrook, and Alphonso taught you that day, and you went the next 
day to another crossing and another man taught you that second day? 

Is that correct? In other words, you had these two days of instruction? 
A. Yes. 

Q. Did you ever have any instruction in what to do or how to do 

it from any other company officials or people other than these two 


crossing watchmen? A. The second day that I was out on training I 


353 went to the office at Union Station to be instructed by my supervisor, 
also. | 


Q. And who was that? A. Mr. D. A. Sempsrott. 

Q. And what did he instruct youon? A. He instructed me on the 
rules, the rules of a watchman, and -- well, thatis all. 

Q. Did he read the rules to you, or just what? Or you read 
them? A. He read the rules to me, and discussed them with me. 

Q. And how long was that session when you were learning about 
the rules? A. How long was the session? About an hour. 

Q. And did you have any training at any other time or from any- 
one else in the rules of the Railroad, other than this hour session? 
A. I don't think so. | 

Q. Now you say you had two one-day sessions, one at Seabrook 
and one at another station, under these watchmen to show you how to do 
the job. Were you there all day, that is, an eight-hour day? A. Yes. 

Q. Each day? Now will you tell us everything you were shown by 

354 these two watchmen, on what to do and how to do it? Describe 
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what they showed you to do, and how they told you to do it. A. Well, I 
was told what equipment I was supposed to have at the watch box at all 
times. 

Q. What was that? A! Well, they told me I was supposed to 
have a red lantern and a white lantern, and a stop sign, a red flag, 
fusees and torpedoes. 

Q. And did Alphonso tell you this? A. Yes. 

Q. And did the other man tell you this, also? A. Yes. 

Q. When they told you you had to have this equipment, did they 
show it to you or do anything about it? A. Sure. 

Q. Well tell me what they did. A. Well, they just showed me 
where the equipment was there, because they were working themselves, 
and showed me that it was in working order. And that’s all. 

Q. Did they show you how to use the equipment? A. I mean, all 
they had to do was tell me -- all you have to do is put -- if you are 
going to fill your lantern, all they have to say is, "You put the coal oil 
in there.” I knew that. "And you clean your globe." I knew that. 


355 Q. What else did they show you how to do, in terms of using this 
equipment? A. Well, I can’t think of anything else. 


Q. They never showed you how to use a fusee, did they? A. 
They didn't have to show me that. 

Q. You mean you knew how to use it? A. I did. 

Q. Had you used them before? A. Oh yes, around home. 

Q. Around where? A. Home. 

Q. You used fusees around your home? What would you use a 
fusee around your home for? A. Just to learn how to light it. 

Q. When was this you used fusees around your home? A. I 
don't know. I wasn't working for the Company. I don't know when it was. 

Q. In what connection was it that you got some fusees at home 
and tried to learn how to light them? A. I don't know. 

Q. Well now, you just testified, if my ears heard you, that you 
learned to use fusees by lighting them around your home some time. 
And all we want to know is what was the purpose and when was it that 
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you learned to light fusees by practicing around your home. A. I don't 
356 remember the exact time. | 

Q. I don't want to know the exact time, not the exact date or day 
of the week. I want to know when it was and what purpose you had in 
mind in practicing lighting fusees around your home. A. That I don't 
know. Because, in other words, I pay rent, and when I pay rent I figure 
if there is anything around my house, I can exercise myself the way I 


wanted to. So, I mean, I don't know any particular time, whenever it was. 
A * * * | * 


MR. McKAY: Your Honor, I think the witness has exhausted this, 


sir. 

THE COURT: Yes. I don't see the relevancy of it. 

How do you light a fusee ? | 

357 THE WITNESS: Your Honor, the ones that we use at the crossing 
has a little piece of tape you pull over the top. And you screw the cap 
off, and on top of the cap it has a little rough surface. And you strike 
it against the end of the fusee, and it lights up, Your Honor. 

THE COURT: What kind of a flame does it give? 

THE WITNESS: At first it is a kind of yellowish red flame. Then 
as it burns a while it begins to get a little redder. ; 

THE COURT: And how is it maintained or kept up so that it is 
visible? Is there anything in the end of it, the other end? One end has 
the ignition part, where it is rubbed against something causing it to 
catch on fire and the flame comes from it. 

THE WITNESS: Yes, sir. 

THE COURT: What is on the other end? 

THE WITNESS: The ones we are issued has a flat surface. 

* * * * | * 

358 THE COURT: How do you put them in the ground, or how does 
the thing stand up so it can burn? How do you do that? 

THE WITNESS: Well, since it didn't have anything to stick in the 
ground, I hadn't been instructed to stand it up. Sol just assumed you 
hold it in your hand. | 
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THE COURT: I see. Now what is a torpedo? 

THE WITNESS: Sir, it is a little object that has two -- about 
something like that -- that has two little lead ends on it that you use to 
wrap around a rail. 

THE COURT: And what do you do that for? What purpose does 
it serve? 

THE WITNESS: That is to -- if you -- that is for to warn; it is a 
warning for danger, when you are some distance away from where the 
danger is, to put on the track. And whenever the wheel of the train 
runs over it, it would go off. 

THE COURT: I see. And how old areyou? What is your age? 

THE WITNESS: Thirty-one. 

THE COURT: Excuse me for interrupting. Go right ahead. 

BY MR. BERNSTEIN: 

Q. Let us get this clear, Robert. DoI understand you to say that 

prior to the time you went on as a watchman you had practiced lighting 
359 fusees somewhere around your home? Is that your testimony ? 
A. Sure I have. 

Q. But you can't remember whether you lived in an apartment 
then or a house, or what the reason was for your practicing lighting 
fusees? Is that correct? A. As I stated before, I was interested in 
it. In other words, I saw it, and I had seen them. So I was interested 
in learning how to do it. 

Q. And you had done this, you had practiced lighting these fusees 
around your home before you went to work as a crossing watchman? Is 
that correct? A. Sure. 

Q. Now, Robert, do you remember testifying before in this 
matter in this very courthouse? You remember that, don't you? A. Sure. 

Q. Do you remember my asking you these questions and you 
giving me the answers that I will read? Let me read these to you -- 
page 16. Let me read the questions and the answers. And when I get 


through, you tell me whether I did or did not ask you these questions, 


and whether you did or did not answer them the way I read them -- 
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“Will you state what the purpose of having a fusee in the 


watchman's shack is?" 
Your answer: 
"My interpretation of the purpose of the fusee is in case it 
is dark or at night to use the fusee for a warning. 
"Question: Even in daylight wouldn't the use of a fusee be 
very effective to give notice of danger or warning to a train? 
“Answer: It is possible. 
"Question: Isn't it not only possible, but isn't that most 
likely ? 
"Answer: I don't know. 
"Question: It is a lot more effective at some distance than 
a red flag would be? 
"Answer: I don't know. 
"Question: Have you ever tried them ? | 
"Answer: I never had a chance to try them." 
* * * * * 
361 THE COURT: Is this testimony that has just been read to you the 
testimony you gave in the first trial ? 
THE WITNESS: Yes, Your Honor. 
BY MR. BERNSTEIN: : 
Q. All right. Now you can explain. A. I thought you had refer- 
ence to the accident and on my job. I was explaining I had never had a 
chance to use the fusee on my job, as an emergency had never arised 
since I had been a crossing watchman. 
Q. Where did you get the fusees that you practiced with at home 
before you ever became a crossing watchman? A. I don't know. 
Q. Did you buy them? A. No. 
a * * x | * 
Q. Now under inquiry from the Court you tried to describe what 
362 a fusee is like. How long does it take you to light a fusee, on the 
average? A. I don't know just how long. 
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Q. You said you practiced with them. Don't you know how long? 


A. I didn’t time myself. 

Q. Couldn't you approximate how long it took when you practiced 
with them? A. I don't know. 

Q. Well, does it take you an hour or a minute? A. I don’t think 
it would take an hour. But I don't know whether it would take a minute, 
or less, or what. 

Q. Well isn't it a fact that one of these fusees could be lit on the 
average in possibly five seconds? A. How did you say ? 

Q. Isay on the average couldn't you light one of these things in 
five seconds? A. It is possible, I guess. 

Q. How do you light it? -- without actually doing it, because the 
Court would prefer it not be done in here. Would you describe to the 
jury how you light this fusee? A. You pull the tape over the top, and it 
comes off, maybe over the edge here, and you turn this like this, and — 
you turn the cap over and hold it away from your face, and strike it 
against the end. 

* * * * 5 

364 Q. You know after the top comes off, you just strike that piece 
once, don't you? A. Idon't know that, because in lighting one I had 
to strike it more than once. It didn't strike the first time. 

x * a x * 

Q. Did anyone from the Railroad ever show you how to light a 
fusee? A. Yes. 

ae * * * * 

371 Q. Why didn't you run up the track with the fusee that day? 
A. Because I had the red flag in my hand and it was daytime. 

Q. And is it your claim that you don't use fusees during the day- 
time ever? A. I wasn't instructed to use them in the day. 

Q. You were not instructed -- A. To use them in the day. 

* * * * * 

BY MR. BERNSTEIN: 
Q. Robert, this appears in the Pennsylvania's book of rules, 
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starting first, the caption appears first on page 98. It says, "Crossing 
Watchmen," and then there are a lot of instructions for crossing watch- 
men. Were those the instructions that were read to you, the ones re- 
ferring to crossing watchmen? A. Yes. Crossing watchmen rules was 
read to me. 

_ 372 Q. Sir, Ididn't hear you. A. I said the crossing watchmen rules 
were read to me. I don't know whether that same book or not, 

Q. But the crossing watchmen rules, out of the Pennsylvania 
Railroad book of rules, was read to you? Is that what you are telling 
us? A. Yes, sir. 

Q. This was at Union Station at this hour's Session, is that right, 
you spoke of, when you went up and your superior in this hour read you 
the rules and explained them? A. Yes. 


Q. Did he read you this rule, under "Crossing Watchmen"? -- 


and Iam reading from page 100, Counsel -- | 
"When the crossing is obstructed or unsafe for train move- 
ments, they" -- referring to crossing watchmen -- "must use a 
red flag by day, a red light by night, and when day signals cannot 
plainly be seen, and when necessary in addition, display lighted 
fusees to stop movements on the tracks obstructed or unsafe." 
Was that read to you? A. I think so. Iam not Sure, because it 
has been quite some time and a number of rules were fead to me, and I 
can't remember all of them. 
Q. Well now, Robert, when this fusee is lit and gets going, it 
373 sets off a tremendous red glare, doesn't it? A. AsI said before, 
at first it is -- 
Q. Sir? A. AsIsaid before, at first it is kind of yellowish red. 
* * * * ad 
Q. * * * That with the same weather conditions as existed 
when this accident happened, and with the degree of light outside the 
exact same as it was when that accident happened, if a man were to 
stand at the point where the accident happened, with a red flag in one 
hand up in the air, anda lighted fusee in the other hand up in the air, 
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isn't it a fact that that lighted fusee could be seen from a far greater 
distance and more clearly than the red flag? A. If Iwas doing that, 
sir, I mean, naturally the fusee, the glare from the fusee, would 
naturally cause the attention of an individual, and he wouldn't be partic- 


ularly looking for the red flag at that time. 

Q. In other words, the lighted fusee would be so distinct and so 
glaring that it would far outshine the flag, and the person looking wouldn't 
even see the flag? A. But it wouldn't make sense, in other words, to 
warn them, sir, that you are going to have a red flag and a fusee out 
there, due to the circumstances. 

* * 

381 BY MR. BERNSTEIN: 

Q. You had fusees in the shack? As a crossing watchman, that 
was part of your equipment? A. Yes. 

Q. You sawthis equipment get stuck on the crossing, didn't you, 
on the day of this accident? A. Yes. 

Q. Youdid? A. Yes. 

Q. And it was stuck for how long before that buzzer went off ? 
A. I don’t know how long. 

382 Q. Well, was it about a half minute, or a minute, or what? 
A. The only thing I know is that he tried, after he stopped, the opera- 
tor of the truck tried to pull forward and he tried to pull backwards. 
And the buzzer came on. 

Q. All Iam asking you now is about how long was it-- A. I 
don't know. 

Q. Let me finish the sentence, please, first. 

To your best memory, to your best approximation, about how 
long was it from the time he got stuck until you heard the buzzer? Was 
it as long as a minute, do you think? A. No, Idon't think it was. I 
am not sure. 

Q. Was it at least a half a minute? A. I don't know. 

Q. What were you doing during the time between the time he got 
stuck and the buzzer went off? A. What wasIdoing? I was standing 
between No. 3 tracks, when he first stopped. And he pulled forward, 
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tried to pull forward, and he tried to pull backwards. And the buzzer 


came on. AndI stepped forward, to get a clear view of the indicator, 


to see what track it was showing on. 

Q. As a matter of fact, when he came on the backs you had al- 
ready put your paddle down and waved him to come on, hadn't you? 
A. No. 

* * 

383 Q. You had not waved him to come on? | 

* * * a | * 

A. After he came down on No. 1 track, that is when I waved for him 
to come across. | 

* * * * * 

396 Q. Now when this rig became hung up on the tracks, you saw it 
was hung up, didn't you? You realized it was hung up and stopped ? 

A. I didn't know. I just know it was stopped. : 
Q. Its motor didn't stop, did it? A. I don't think it did. 
* * * * 

A. I think it was running. 

397 Q. So if the motor was running, didn't you conclude that if the 
motor was running that apparently the rig was just plain stuck on the 
track; that it wasn't motor trouble, but it was just hung up somewhere? 
A. I didn't know whether it was stuck. But I mean I feared it must 
have been hung. But I mean I didn't know it. 

Q. In other words, you figured it must have been ng, but you 
didn't exactly know why? A. Yes. 

Q. Did you then decide to do something about it? A. I didn't 
have very much time to do anything much. As I said, after he got 
stuck, he tried to pull forward and he tried to go packwarda. And about 
that time the buzzer came on. 

Q. While you were watching him try and get loose? Is that it? 
A. I was looking at him. 

Q. And watching him trying to get loose? A. I saw him when he 
tried to pull forward and backwards. 
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Q. That is what I say. You were watching him try to get loose. 
A. I wasn't just watching him. I was looking all around, to see the 
circumstances. 

Q. Looking around -- what else were you doing besides watching 

398 him and looking around? A. I was looking from one end of the 
equipment to the front end of it, for one thing. I can't say all I was 
looking at, because it was happening so quick. 

Q. You didn't do anything about putting out any signal device or 
anything, did you? A. The buzzer hadn't sounded then, and I had the 
red flag in my hand. After he tried to pull that and it didn't move, I 
told him to see if he could get it off. And I ran around the front of his 
truck and started going up the track. 

Q. You knew a train was due shortly, didn't you? A. According 
to the indicator and the buzzer, I figured one was coming. 

Q. No; I mean even before the buzzer went off. A. No, I didn't 
know. 

Q. You didn't know a train was due soon? A. No. 

Q. How long had you been at this particular crossing? A. AsI 
stated before, I don't know exactly. 

Q. Well, approximately. A. I said six or seven months. 

Q. Before this accident you had been there for six or seven 
months? A. At this particular crossing, yes. 

* * * * * 

399 Q. It has been stipulated between the Railroad and counsel for 
the plaintiff that the train that crossed before the equipment got hung 
up and the train that hit the equipment were scheduled trains of the 
Pennsylvania Railroad that were approximately on schedule. Now hadn't 


you in the six or seven months before seen these very trains, first the 


one train pass going to Baltimore and the other train pass going to 
Washington? A. Sure, I had seen that train and the other train. — 
Q. And didn't you know, then, from the six or seven months be- 


fore that you were on this crossing that once the train passed that was 
going to Baltimore, that within a matter of a couple of minutes’ this train 


33 
would come along going from Baltimore to Washington? A. No. 

Q. You didn't know that? A. I didn't know that. 

400 Q. You mean the train that hit this rig, that scheduled train 
hadn't come on the prior days during the six months you had been on 
this crossing? A. I guess it has. As I stated before, from experience 
I figured another train would be coming in five or ten minutes. 

Q. As a matter of fact, from experience you knew, didn't you-- 
A. ‘No, I didn't know. ! 

Q. Well let me finish. From experience, from six or seven 
months’ experience on this crossing, doing nothing but being a watch- 
man at this crossing for that period, you knew, didn't you, that once the 
train had passed going from Washington to Baltimore, that within two 
or three minutes a fast passenger train would come by going in the 
opposite direction? You knew that, didn't you? A. No, I didn't know it. 


Q. When you say you didn't know it, was it because you had never 
seen this other train come by within two or three minutes, or you just 
didn't remember? A. I didn't remember seeing it come by, I mean, at 
that close intervals, because I didn't look at my watch. 

Q. But you did know, didn't you, that on this particular track 
where you were a crossing watchman that fast trains passed very fre- 
quently back and forth, and this was a heavily used track? A. At certain 

401 hours of the day, sure. | 


Q. So that you knew when this rig became hung up on the track, 


and you saw it hung up, it was possible a train would be along in a few 
minutes, a fast train? A. No, I didn't know it. | 
Q. You never had any idea of that? A. No. 
Q. Didn't you know that as a crossing watchman you were sup- 
posed to be familiar with train schedules? A. They didn't tell me that. 
Q. No one toldyou that? A. No, because I had no schedule. 
* * * * * 
402 Q. As acrossing watchman on this crossing, what way would 
you have to know when a train was coming? How would you know if a 


train was coming? A. I have a buzzer to indicate it. 
* * * * 
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404 Q. Then let's go back: When the buzzer goes off, signaling a 


train going from Baltimore to Washington, does it indicate to the cross- 
ing watchman at Lanham either how far away the train is when the buzzer 


goes off or how long it will be before the train reaches Lanham? A. No, 


it doesn’t. 

Q. It doesn't indicate either of those? A. No. 

Q. Well, what is the purpose of the buzzer going off? A. To let 
you know that the train is coming. 

Q. And you don't know if it is coming for a minute or ten minutes ? 
A. No. 

Q. Is that what you are testifying? A. That is right. 

Q. You mean you have no experience on that as to approximately 
how far away the train is when the buzzer goes off? A. No. 

Q. Don't you know that the buzzer goes off when the train passes 
a crossing known as Seabrook, the very crossing where you were trained ? 
A. Do I know what? 

Q. Let me try and state it again. You were trained at a crossing 
known as Seabrook. A. Yes. 

Q. Which is the next crossing to Lanham towards Baltimore. 

Isn't that right? A. Yes. 

Q. And don't you know thaf when a train going from Baltimore to 
Washington passes the Seabrook crossing, which is the next crossing 
from Lanham, that at that time it causes the buzzer to go off at Lanham? 
A. I don't know it. 

Q. You don't know that? A. No, because in other words, my in- 
terpretation from experience of hearing the whistle of the train, they al- 
ways blow before they get to the crossing, and the buzzer goes off, I 
mean, sometimes, according to the way the wind is blowing, you might 

406 hear the train whistle, before you hear the buzzer. It is possible. 

* * * x + 

Q. Then let's get back. I understand when a train is coming 
from Baltimore going to Washington, that somewhere along the line it 
causes a buzzer to go off, and the buzzer is located in your shack at 
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Lanham crossing. That is right, isn't it? A. Yes. 

407 Q. And all we are trying to find out is when that buzzer goes off. 
Is there any way that you know to tell where the train is that caused that 
buzzer to go off in your shack? A. No, I don't know exactly where it is. 

Q. And you were never told where the train would be then? A. No. 

Q. And you were never told, for example, how long to figure it 
would be before the train would actually reach your crossing? A. No. 

Q. You know, don't you, that when the train coming from Balti- 
more crosses the Seabrook crossing, that this causes a buzzer to go off 
in your shack at Lanham? You know that, don't you? A. No, I don't 
know it. 


MR. McKAY: Your Honor, I will stipulate that that is true. 
* * * * x 


Q. Is there a light on this same box where the buzzer goes off in 
the shack? 
In the watchman's shack at Lanham you say there is this buzzer 


that goes off, a warning about trains. Is that right? A. Yes. 
Q. Is there a light on the box, too, that goes on when the buzzer 
sounds? A. The light is on the indicator. 
Q. On the indicator? A. Yes. 
And the light goes on at the same time the buzzer sounds ? 
it does. | 
* * * * 

Now once this buzzer goes off and the light lights -- which you 
testified a year ago you could see either inside or outside the shack -- 
what is it, as a crossing watchman, that could be done at the time of the 
day when this particular accident happened, under the weather conditions 
that then existed? What could the crossing watchman do to warn the 
approaching train of the fact that something was stuck on the crossing? 
A. As I stated before, it was in the daytime and I had my red flag, and 
I ran up the track to try to get the attention of the engineer. 

Q. Well, we know you did that. But Iam not asking you what you 
did do. A. That is all I know, I mean, since it was day. 
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404 Q. Then let's go back. When the buzzer goes off, signaling a 


train going from Baltimore to Washington, does it indicate to the cross- 
ing watchman at Lanham either how far away the train is when the buzzer 


goes off or how long it will be before the train reaches Lanham? A. No, 


it doesn’t. 

Q. It doesn't indicate either of those? A. No. 

Q. Well, what is the purpose of the buzzer going off? A. To let 
you know that the train is coming. 

Q. And you don't know if it is coming for a minute or ten minutes ? 
A. No. 

Q. Is that what you are testifying? A. That is right. 

Q. You mean you have no experience on that as to approximately 
how far away the train is when the buzzer goes off? A. No. 

Q. Don't you know that the buzzer goes off when the train passes 
a crossing known as Seabrook, the very crossing where you were trained ? 
A. Do Iknow what? 

Q. Let metry and state it again. You were trained at a crossing 
known as Seabrook. A. Yes. 

Q. Which is the next crossing to Lanham towards Baltimore. 

Isn't that right? A. Yes. 

Q. And don't you know thaf when a train going from Baltimore to 
Washington passes the Seabrook crossing, which is the next crossing 
from Lanham, that at that time it causes the buzzer to go off at Lanham? 
A. I don't know it. 

Q. You don't know that? A. No, because in other words, my in- 
terpretation from experience of hearing the whistle of the train, they al- 
ways blow before they get to the crossing, and the buzzer goes off, I 
mean, sometimes, according to the way the wind is blowing, you might 

406 hear the train whistle, before you hear the buzzer. It is possible. 

* * * * * 

Q. Then let's get back. I understand when a train is coming 
from Baltimore going to Washington, that somewhere along the line it 
causes a buzzer to go off, and the buzzer is located in your shack at 
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Lanham crossing. That is right, isn't it? A. Yes. 

407 Q. And all we are trying to find out is when that buzzer goes off. 
Is there any way that you know to tell where the train is that caused that 
buzzer to go off in your shack? A. No, I don't know exactly where it is. 

Q. And you were never told where the train would be then? A. No. 

Q. And you were never told, for example, how long to figure it 
would be before the train would actually reach your crossing? A. No. 

Q. You know, don't you, that when the train coming from Balti- 
more crosses the Seabrook crossing, that this causes a buzzer to go off 
in your shack at Lanham? You know that, don't you? ‘ No, I don't 
know it. 

MR. McKAY: Your Honor, I will stipulate that that is true. 

* * * * | * 

408 Q. Is there a light on this same box where the buzzer goes off in 
the shack? : 

In the watchman's shack at Lanham you say there is this buzzer 
that goes off, a warning about trains. Is that right? A. Yes. 

409 Q. Is there a light on the box, too, that goes on when the buzzer 
sounds? A. The light is on the indicator. : 

Q. On the indicator? A. Yes. 


Q. And the light goes on at the same time the buzzer sounds? 


A. Yes, it does. | 
* * * * * 


Q. Now once this buzzer goes off and the light lights -- which you 
testified a year ago you could see either inside or outside the shack -- 
what is it, as a crossing watchman, that could be done at the time of the 
day when this particular accident happened, under the weather conditions 
that then existed? What could the crossing watchman do to warn the 
approaching train of the fact that something was stuck on the crossing ? 
A. As Istated before, it was in the daytime and I had my red flag, and 
I ran up the track to try to get the attention of the engineer. 

Q. Well, we know you did that. But I am not asking you what you 
did do. A. That is all I know, I mean, since it was day. 
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Q. You could have used a fusee, couldn't you? A. I could have; 
but it was daytime and I was told to use the red flag in the day. 

Q. You mean you were told not to use the fusee during the day- 
time? A. I was told to use the red flag in the day, and the fusee when 
it was dark, at night. 

* * * * 

414 Q. When this rig became hung up, didn't it even occur to you or 
didn't you think for a moment about using a fusee? A. No. I realized 
I had my red flag in my hand, and it was a clear day; so I didn't have 
much time to do anything other than to take my red flag and go up the 
track and try to get the attention of the engineer. 

Q. Didn't it even occur to you to run in and grab a fusee and rip 
off the thing and light it and throw it, so the train could see the red 
glare? A. No. I thought about the red flag, because I had it in my hand. 

* ak * * 

Q. Isn't it the fact that at the time this occurred you forgot you 
had the fusees in the shack? A. Due to the circumstances I had my 

415 red flag in my hand, and I didn't have very much time to do any- 
thing; so I did the best thing, I thought, was to go up the track with my 
red flag, because it was day. 


* * 


THE WITNESS: I didn't forget. 
* (OK 


BY MR. BERNSTEIN: 
* (8 * * 
Q. You didn't have enough time, in other words, to get the 
fusees? A. I didn't say that. 


416 Q. Well did you have enough time to get the fusees and light 
them? A. I don’t know. 
Q. Well did you attempt to get the fusees out when this rig be- 
came hung up? A. No, because I was -- 
Q. May Ifinish? A. Excuse me. 
Q. Did you make any attempt to get the fusees out and have 
them ready when the rig got hung up, and before the buzzer ever 
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sounded? A. As I stated before, the train had gone north, and I had 
walked over between the No. 2 track to inspect the flangeway, and came 
back to No. 3, with the red flag in my hand. 

And after the rig stopped on the tracks and he pulled at it, and 
tried to backwards, and it didn't move, and the indicator came on, the 
buzzer came on and the indicator showed that, I made a step forward 
to get a clear view of the indicator, and I saw what track it showed. 
And I was trying to save time because I had the red flag in my hand, 
and I knew that they had told me to use it in the day. So I was trying 
to get up the track as fast as I possibly could to avoid the crash. 

Q. How long was it between the time this rig, you saw it get hung 

417 up, and the buzzer sounded? What was the minimum amount of 
time? Was it at least 20, 25 seconds? A. I don't know. I wouldn't 
want to guess at it. I don't know. He tried to pull forward, and he tried 
to go backwards -- and the buzzer came on. | 

Q. During that time while he was trying to get unstuck -- if there 
is such a word -- during the time that the man driving the rig was try- 
ing to get the truck unstuck, did you make any effort to go in the shack 


and get these fusees and put them out? A. No; I was standing to see if 


he could get it loose, get unstuck. | 
Q. You were interested in what he was doing? A. Pardon? 
Q. You were interested in watching what he was doing? A. I 
was interested in getting the track clear. 
* * * 
418 CROSS EXAMINATION 
BY MR. McKAY: 
* * * * 

419 Q. Now this indicator that you mentioned, Mr. Thomason, I 
understood from your testimony that it is outside of the shack. Is that 
correct? In other words, you don't have to go inside the shack to see 
the indicator? A. No, sir. It is fixed in the wall and it has the little 
round light facing you, so you can see from the outside or on the inside. 

Q. And did you run into the shack at all after the buzzer sounded ? 
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420 A. No, I didn't. 


Q. What did you do after the buzzer sounded? A. After the 
buzzer sounded, the operator of the truck was trying, he was still trying 
to get the truck to move. So thatis when I threw my stop sign down and 
started -- I had rubber bands to hold my flag together -- and I was 
snatching the rubber bands off of it and telling him to get it off if he 
could. And I was running around the front of the truck to start up the 
track. 

Q. Your flag was rolled up with rubber bands? Is that correct? 
A. Yes. 

Q. Did you have your flag in your hands, as Mr. Miller was 
approaching you, before he got hung up? A. Yes, I did. 

Q. And you had your stop sign, too? A. Yes, sir. 

* sf * * 

422 MR. McKAY: I thought, Your Honor, with Mr. Bernstein's per- 
mission we would read into the record the instructions on the fusees, 
so we will all know what they are. 

* * * 
424 MR. McKAY: I will read from the instructions: 
‘Five-minute red fusee. Directions. Hold fusee near 

base and pull tape over head of cap. Remove cap and rub, 

scratch surface against head of fusee. Scratch lightly. If 

flame is not immediately visible, pause before striking 

again. Always point fusee away from face and body while 

igniting, and afterwards. After igniting, hold five seconds 

but not more than ten seconds before dropping." 


* bd * 


433 HOWARD PRICE HODGES, 


called as a witness by counsel for defendant and having been previously 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. McKAY: 
* 
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Q. And you were the engineer on the train which was involved 
in the collision at Lanham Station crossing on January 25, 1955? Is that 
correct, sir? 
* 
A. Yes, sir. 

434 Q. All right, sir. Now will you state, Mr. Hodges, when you first 
went to work for the Pennsylvania Railroad Company ? A. January 5th, 
1917. 

Q. And what did you start outas? A. A fireman. 


Q. How long were you a fireman, Mr. Hodges? A. I fired 24 
years. Ifired until 1941. 
Q. Did you fire on both passenger and freight trains ? A. Yes, sir. 


Q. And did you then become an engineman? A. Yes, sir. 
Q. And have you been an engineman ever since that date? A. Yes, 


Q. And have you been an engineman on both freight trains and 
passenger trains? A. Yes, sir. 
Q. I take it you recall the collision at the Lanham arene in 
January of 1955. Do you not? A. Yes, sir. | 
td bad * a 
435 Q. And do you recall what time you left Baltimore that day? 
A. At 4:45 p.m. 
Q. And was that on scheduled time? A. Yes, sir, it was. 
* * * * 
Q. Who was your fireman this day, sir? A. Mr. Graham. 
Q. Had he been a fireman with you on previous trips? A. Yes, 
sir. ! 
* * * * 

441 Q. And will you state whether or not you made any tests of any 
of your apparatus or equipment after you left Baltimore ? A. Yes, sir, 
Idid. At Edmonston Avenue I made a running test of the brakes. 

* * * [b) 23k 


442 Q. And would you state what you do when you make a running 
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test? A. I make about a 15-pound reduction. I make eight pounds first, 


following with two or three lighter reductions. And when I get a 15- 
pound reduction, I put the brake on the last position, and let it ride until 


I feel the brake take hold, and see that the speed is diminishing to about 
five miles, just drops about five miles an hour. And if it holds up to 
there, I release it and don't put it on any more. 

Q. When you say "reduction," you mean reduction in the air 
pressure? A. That is right. 

Q. And did you feel this brake take hold on this day? A. Yes, sir. 

* * * 

Q. Did you check any of your apparatus, such as your speedometer 
or your whistle or your bell? A. Idid, my speedometer, south of 
Frederick Road -- where is where the 80-mile-an-hour speed begins, 
at Frederick Road -- and about a quarter of a mile, I think, south of 

443 Frederick Road at mile post 100 I had gotten my speed up to 80 
miles an hour. And I checked with my watch to mile post 101, with the 
speedometer right on the 80 miles an hour, as near as I could keep it 
there. And it ran the mile in 45 seconds. 

Q. And did that indicate to you that your speedometer was or was 
not correct? A. It indicated that it was correct. 

Q. And do you have any check list of testing your bells and testing 
your whistle that you followed out? A. As I said, when I left Baltimore 
I had been talking to the conductor, and I had my window wide open, and 
the engine was standing under the bridge there, at the station. And 
when it was time to go and I got a signal from the conductor, and I 
turned my bell on and released the independent brake. I had the inter- 
locking signal in front of me. So when I turned the bell on, it rang, and 
it sounded like a good bell. 

Q. What about your whistle? A. I didn't test that there. But I 
had tested it previously and I tested it, blew it, at every crossing coming 
down the road. 

Q. And was it functioning properly, sir? A. Yes, sir. 

Q. Now, Mr. Hodges, I would like for you to confine your atten- 

444 tion for the moment to the stretch of track between Seabrook, 
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Maryland, and Lanham Station crossing. A. Yes, sir. 

Q. And would you describe to the jury, sir, what this track is like, 
in terms of whether it is straight and whether it is curved, beginning at 
Seabrook and coming on down to Lanham, going south? A. Well, from 
Seabrook, I think about two thousand feet south, it runs slightly down- 
grade and practically straight. Then it starts a curve to the left -- it 
is a long curve -- and I suppose it runs that way for about a half a mile; 
and then it begins to straighten to some extent. And from where the 
curve starts, at about that point, it starts slightly upgrade again. And 
when I get around the curve -- that is approximately -- I start to go 
down again. ; 

Q. Was it straightaway for a while when you get around the curve? 
A. It is practically straight. When I get down to about the north end of 
Lanham Station, it seems to curve a little to the left again, and another 
rise begins there for several hundred feet, I think maybe about 500 feet. 

Q. You know where the Route 50 overpass is, do you not? 

A. Yes, sir. : 

Q. And between the Route 50 overpass and the Lanham Station 


445 does the track curve? 
* * * * 


A. I think there is a little curve down there. There is a curve 
down there, and I think it begins north of the station. : 

Q. And it curves which way, sir? A. To the left. 

Q. Now can you describe this area between Seabrook and Lanham 
in terms of whether there are any communities, or whether it is rural 


-- or just what is it? How would you describe it? A. Well, there are 
trees along the side, a good ways from the track, and a few houses 
back there. And there is also a highway over there. | 

Q. All right, sir. What is the speed limit between Seabrook and 
Lanham ? 

ak * 
446 A. It is 80: miles an hour. 

Q. And does that same speed limit continue on south of Lanham? 

A, Yes, sir. | 
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Q. For what distance? A. On to the division post of the Washing- 


ton Terminal. 
Q. And how far is that division post from Lanham crossing? Do 


you know, approximately? A. I think it would be about nine to 10 miles. 

Q. Now I think it has been established that you were on track 
No. 3 that day -- hasn't it? A. That is right. 

Q. And did you tell us what the weather was like? Was it a clear 

447 day when you were coming down towards Lanham? A. Well, it 
had been clear. But it was about sunset or dusk, I thought. I would say 
dusk begins at about sunset, and I think the sun was setting. 

* io * * 

Q. Now will you state whether you had operated a locomotive in 
this area before, frequently or infrequently? A. I had operated it 
frequently. 

Q. Now, Mr. Hodges, I would like to ask you, sir, this question: 
When you were coming south on track No. 3 and seated in your position 
on the right, at what point is the locomotive when you can first see the 
Lanham crossing? A. I think about three or four catenary poles north 
of the overhead bridge of Route 50. 

*x * ak oe 

Q. Now is there a whistle post in the vicinity of the Lanham Station 
crossing? A. There is, just south of the overhead bridge on Route 50. 

448 Q. It is the first pole south of the bridge? A. The first pole. 

Q. And can you state whether or not as of the time you were 
approaching Lanham Station you were on schedule, or were you behind 
schedule, or what was the situation? A. I was on schedule. 

Q. And can you state your speed as you approached Lanham 
Station crossing? A. Well, as I approached the crossing -- 

Q. Well, I will say as you approached the Route 50 overpass. 

A. As I approached the overpass it was 80 miles an hour. 

Q. How can you be sure of that, sir? A. Well, when I was coming 
around that curve I checked my speedometer and it was right on 80 miles 
an hour. I was using a very light throttle, just about four or five notches, 

_ just to keep the slack out of the train. 
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Q. Now can you recall now where your locomotive was when you 
first saw the Lanham Station crossing this day? A. I think it was about 
three or four poles north of the overhead bridge, Route 90. That is when 
I spotted this object. 

* * * * 
449 Q. Now then, sir, would you tell us everything that happened -- 
you said, you did -- after you saw Lanham Station crossing that day? 
450 First tell us what you saw, and then what you did. Take your 
time. A. I looked right down the track, when going at that speed, and 
was looking around there, and I looked down there. I try to turn my 
bell on before I get to the whistle post, so my hand will be free to blow 
the whistle without interrupting. 

So that as near as I can tell you I was turning the bell on when I 
saw something down on the crossing. And that is not unusual, because 
I often, or rather most every trip I run, I see an automobile or a truck 
crossing the track before the engine reaches the whistling post. And I 
am not alarmed, as long as he gets across there by the time I get to 
the whistling post. 

And looking down there I saw this object, and couldn't tell what it 
was. It looked like something different than probably a truck, and I kept 
watching it. And when I came to the whistling post I started one long 
blast of the whistle, which would have been the first of four blasts. The 
fourth one would have ended at the crossing. 

While I was blowing the first blast of the whistle, toward the end 
of it, I could still see him, and I thought it was taking him too long to 
get across. I leaned forward to get a better view of him, and I saw the 
curved iron on the trailer, curved up. They were not moving. And I 
just reached -- pshow -- and I said, "Graham, there is something on 

451 that crossing down there, and he isn't moving." | 
And I stood up there. That is when I stood up, after telling him 


the first time. And I looked again and I saw this heavy tractor on 


there, and I said, "He isn't moving." And I said the third time, "He 
isn't moving,” and "we are going to hit him." And bang, we hit him. 
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The engine seemed to leap in the air, and from there on it was 


just bouncing and rocking from side to side, for three quarters of a 


mile or more, and down the track. I heard air blowing out the side, 
outside of the cab. And right after the crash I pushed my panograph 
down and opened the switch and put the fire out in the boiler -- that is 
an emergency switch -- and heard this air blowing outside the cab. I 
reached over and shut the bell off, thinking I would save some air, and 
I didn't save any. 

And my next thought was, "Well, we haven't turned over yet; so I 
don't think the engine will go much farther, and it will stop." And we 
went up over that little bridge and started to go down the grade again; 
and that is more than a mile to the bottom of that hill. And I thought it 
wasn't slowing down as much as it should. And I looked at my air gauge, 
and all my air is gone. 

Q. What had happened to your air? A. I had one side sliced off 
of the brake hose on the front engine truck. All the air went out of 

452 there. And something had gone through the front of the engine on 
the right side, near the front, and cut a big hole in the casing, had 
smashed the distributing valve and the hand brake. And there was an- 
other big hole on the other side. And then there were several smaller 
holes -- I don't remember how many of the smaller ones -- cutting the 
casing. 

Q. Do I understand you had lost your brakes after the collision? 
A. Had lost the brake? 

Q. Yes. A. Ihad lost the brake on the engine. 

Q. And how many cars were with you when you finally stopped? 
A. I had one car when I stopped. 

Q. Now, Mr. Hodges, in showing us and telling us what you did, 
you demonstrated to the jury and then you made a loud hissing sound a 
while back. Now what I would like you to tell us is what you did, what 
were you doing when you made this motion and made that -- A. When 
I pulled that emergency, I just grabbed the handle and pulled it right 
around as far as it would go, and it said, '"Pshowie." 
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Q. Was that the brake going into emergency? A. That is the brake 


going into emergency. 
453 Q. And did you feel the brake take hold? A. I felt the brake take 
hold, yes, sir. 

Q. Did it slow the engine down? A. It slowed the engine down 
some, yes, Sir. ! 

Q@. Now where was the engine and where were you when you first 
realized that the vehicle or the equipment on the track wasn't moving? 
A. That was while I was blowing the first blast of the whistle. I hadn't 
had a clear view yet. I couldn't tell whether he was moving or not. I 
leaned forward. And while I was leaning forward, it was about the end of 
the first blast of the whistle, or possibly the beginning of the second -- 
but I think the end of the first blast of the whistle -- I saw they were not 
moving. 

Q. And how soon after that did you throw it into emergency ? 

A. Just as soon as I could grab the handle and pull it around there. 
* * * ! * 
454 Q. How far is it from the whistle post to the crossing, approxi- 
mately? A. About 1700 feet. I don't know the distance. 

Q. Did you have gloves on, sir, that day? A. I had one glove on 
my left hand. I don't wear a glove on my right hand when I am running. 

Q. Why is that? A. Because I think that a glove may get wet, 
possibly a little oil on it, and it might slip. And I just don't wear it. 

Q. Which hand did you use to throw the brake? A. The right hand. 

Q. Where was Mr. Graham between the time you left Seabrook 
until you got to the whistle post? Do you remember? A. He was sitting 
on a seat part of the time; but I don't know how much, because he was 
tending the boiler. | 

* * ok 
CROSS EXAMINATION 
BY MR. BERNSTEIN: 


* * * * 


458 Q. Mr. Hodges, I believe you testified a few minutes ago that when 


46 
you saw this object on the track, as you came around the curve, that -- 
and I don't recall the particular word -- you said you weren't alarmed, 
although you may not have used the word "alarmed," and it was some 
equivalent word. I believe you said you weren't alarmed, because very 
frequently, aS you came around the curve to these crossings, there 
would be some sort of a vehicle just crossing. 

Did you say something to that effect, sir? Did I understand you 
correctly? A. Yes, sir. Almost every trip I go out, somewhere I will 
see an automobile crossing the track before I get to the whistle post. 

Q. Let's talk about this particular crossing. You had been by 
this particular crossing on this route many times before this accident, 
had you not? A. Yes, sir. 

Q@. And had you many times, coming from Baltimore on this 
particular route when you came around that curve before that crossing 
seen a vehicle just crossing at the time, and then it would clear by the 
time you got to the whistle post? A. I couldn't say that I ever saw one 
crossing that crossing before. 

459 Q. Well the fact is that you had never seen a vehicle crossing 
that crossing before, coming from Baltimore, had you? A. Not that I 
know of. 

Q. And the reason you had never seen one crossing before coming 
from Baltimore is because there was a crossing watchman to keep 
people off the tracks when the train was coming -- isn't that the reason? 
A. That might have been. 

Q. Well, sir, since you had never seen anything crossing that 
particular crossing when you came around the bend, didn't it alarm you 
when you did see something on the track as you came around the bend? 
A. Well, it caused me to watch it very closely. I wouldn't think that 
would alarm me too much. 

Q. You would have been alarmed or startled if when you came 
around that curve you saw a fusee burning, wouldn't you? A. Yes, sir. 

Q. And if you had seen a fusee burning at the crossing as you 
came around the bend, you would have slammed on the brakes, wouldn't 


you? A. Yes, wid 


* * 
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460 THE COURT: These are questions by the Court on which both 
sides can cross-examine. 

* * * * 

461 THE COURT: * * * Now the next question is, I was asking you 
first about the crossing bed, the location. Where were you first when 
you saw the tractor-trailer on the track? And I think you described 
something of a pan or a shield? What did you call it? ae "Curved 
iron." To that jury. 

THE WITNESS: I started to blow the whistle right at the whistling 
post, and pulling down on the whistle cord, wide open, and I thought it 
was taking him too long to clear the crossing. Before I finished the first 
blast of the whistle, I leaned forward to get a better view. And I saw 
those curved irons. They were not moving. 

* * * a 

463 THE COURT: Can you estimate that distance to this rig or this 
curved iron? How far off were you then, if you know, to that? 

THE WITNESS: I think 1200 feet. | 

THE COURT: All right, sir. When did you put on your full power 
emergency brakes? How far away were you then? 

THE WITNESS: Maybe I misunderstood. Twelve hundred feet is 
what I thought. | 

* * * 

464 THE WITNESS: I didn't see anyone at all. 

After braking the emergency I called to the fireman the first time 
and said, "There is something on the track down there and he is not 
moving.'' And I think my eyes froze right on the object from there to 
the crossing. I saw this heavy truck on the trailer after I stood up, and 


I don't remember seeing anything else but that -- the tractor and the 


trailer. 
a * * * 
465 FURTHER CROSS EXAMINATION 
BY MR. BERNSTEIN: 
Q. Mr. Hodges, when you said in response to an inquiry from the 
Court that you didn't see anyone on the tracks or around the tracks, did 
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you mean to say you didn't see the crossing watchman either? A. No, 
sir. 

Q. And you didn't see him, I take it, then, until after this crash 
occurred? A. I didn't see him then. 

* * * * 

Q. If a fusee had been lit and placed somewhere in the crossing -- 
I am talking about a standard railroad fusee -- do you believe you would 
have had any difficulty seeing it as you came around the curve? A. I 
don’t think so. 

Q. Do you think you would have had any difficulty seeing a watch- 

466 man wave a red flag at you from that distance? A. I don't think so. 

Q. So that if the watchman was waving a red flag at you, you think 
you would have seen him? A. If he had been on the track or close to the 
track, I think I would have seen him. 

* a aa cd 

Q. But you didn't see the watchman anywhere around the track 

waving a red flag at you? A. No, sir. 
ae * * * 

473 Q. * * * are you coming around a righthand curve or a lefthand 
curve? A. WhenI am coming down from Baltimore, Seabrook would be 
way over here, and I would come around a lefthand curve, coming around 
here. 

Q. So that as you came around a lefthand curve, wouldn't it be a 
fact that your fireman, who was sitting on the lefthand side, would be 
able to see the crossing before you would? A. He should, yes, sir. 


* * * * 


478 RALPH F. MILES, 


called as a witness by counsel for defendant and being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McKAY: 


* * * * 


Q. * * * What is your occupation, Mr. Miles? A. Foreman of 
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the Washington Terminal car shop. 
Q. And how long have you had that job, sir? A. About four years. 
Q. And were you foreman of the Washington Terminal car shop on 
January 25, 1955? A. Iwas. : 
Q. Would you state briefly what your duties are in that job? 
A. I maintain heavy repairs of all equipment -- coach equipment, upkeep 


479 of equipment. 
Q. Do I understand that you are in charge of repairing cars? 


A. Yes, sir. 
* * * * 


Q. Mr. Miles, directing your attention to January 25 of 1955, or 
shortly thereafter, do you recall whether or not any cars came in to your 
yard which had been involved in a wreck at the Lanham crossing ? 

A. Yes, I do. ! 

Q. And did you bring with you, sir, records relating to those cars? 
A. Yes, I have a record of a total of six cars. 

Q. Sixcars? A. Yes, sir. 

Q. And do you have there the car numbers? A. Yes, sir. 

* * * ' * 

480 Q. What were the cars, Mr. Miles? A. We had a total of four 
Pennsylvania cars, which were numbered 3201, 3923, 7809 and 9256. 
And the pullman cars were White Oak and Poplar Pike. 

Q. And did you learn these were the cars which were involved in 
the accident at Lanham ? : 

* * 
THE WITNESS: Yes, sir. 
* * 
BY MR. McKAY: 
Q. Now, sir, did you inspect the cars yourself? A. I did. 
Q. And did you inspect the wheels of these cars? A. Yes, sir. 
481 Q. And would you state to the jury, as loud as you can, sir, so 


they can hear you, what the condition of the wheels of these cars was? 
* * ae * 
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THE WITNESS: On my inspection -- or our inspection, I should 
say -- we have a pit that we do get in and roll the trains over, and we 
inspect the wheels for various defects. And these particular cars, 
namely, that I have just given, had what we call flat spots on the wheels, 
which were flat wheels, indicating an inch and a half to two and a half 
inch flats per wheel, which were a total of about 28 wheels to which that 
would apply. 

BY MR. McKAY: 
Q. There were 28 wheels that were slid flat, as you say? A. Yes, 


Q. And can you state how many of those wheels were usable 
thereafter? A. The majority of them were usable after. But we had to 
turn them in our wheel lather to restore them to their proper contour. 

* * * * 
482 Q. Were they usable at the time they came into the yard? 


A. No, sir. 
a a * * 


483 Q. On the basis of your experience in repairing wheels and in 


supervising the repair of wheels, do you have an opinion as to what 
caused these wheels to be slidflat? A. Well, any time there is a flat 
wheel, it is bound to be an indication that the brake has been applied ex- 
tremely hard, what we call in railroad terms an emergency position, 
an emergency application, as we call it. 

* * * 

CROSS EXAMINATION 
BY MR. BERNSTEIN: 

* * * * 

484 Q. For what stretch of track would it be, for the brakes to have 
been in emergency, to have created that type of flat spots on these 
wheels? A. From the indication of these wheels, those wheels definitely 
were slid some distance; else they wouldn't have had that big a spot on 


them. 
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485 Q. Could they have slid as much as 3000 feet to have created that 
type of flat spot? A. The more you slide them, the bigger they get. 
* * cd * 
486 Q. Could it have been two thousand feet? A. It could have been. 
Q. Could it have been 4000 feet? A. I couldn't say about that. 


But it depends upon the condition of the rail, sir. 
* * * 


487 REDIRECT EXAMINATION 
BY MR. McKAY: 
Q. Mr. Miles, I don't think I asked you, sir, do you recall when 


you first made the inspection of these wheels? A. To the best of my 
knowledge it was on the 26th, the following day after the accident. 
* ok * * 
488 HARRY EDWIN ALTVATER, 
called as a witness by counsel for defendant and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McKAY: 
* * * i * 
493 Q. It is 1920 feet from the whistle post to the Lanham crossing? 
Is that correct? A. That is right. 
Q. Now, sir, could you measure the distance from the point of 


494 tangent to the whistle board? A. 1270 feet. 
* * * 
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CROSS EXAMINATION 
BY MR. BERNSTEIN: 

* * * * 

Q. Now, sir, you refer to this point here, in your direct testi- 
mony, as a so-called point of tangent. Is that correct? A. That is 
correct. 

Q. What do you mean, precisely, by “point of tangent"? A. The 
Pennsylvania Railroad's enumeration for the Maryland district starts at 
Philadelphia, and it increases from Philadelphia towards Washington. 
And so begins the point of curves and the point of tangents. 

The point of curves is the beginning of a curve, and the point of 
tangent is the ending of a curve, coming from Washington. So the point 
of curves, coming from Philadelphia, PC, and the point of tangent. 

ae *x * * 

Q. And when you come to a curve, the point where the curve 
starts you call the point of curve? A. Right. 

Q. And when you get past the curve, when you get to the end of 
the curve, you call it the point of tangent? A. Right. 

* * * * 

Q. Now, when you put the point of tangent down, you mean that 
from a strict engineering standpoint, so if there is a little bit of a curve 
left in here you go to the very end of it? Isn't that correct, sir? 

A. That is correct. 

Q. You didn't mean to say, by putting this down, necessarily, if 
the weather conditions permitted, and if the person's eyes were good 
enough, and so on, that a person couldn't say, if back here, that the 
person couldn't see the crossing? Isn't that right? A. Because of 
a point of tangent being there? 

Q. In other words, the mere fact that the point of tangent is here 


doesn't preclude a person who may be here, let us say, from Seeing this 


crossing up here, assuming the weather conditions and the eye- 
sight permit? Is that correct, sir? A. That is correct. 
Q. Now it has been agreed, and the testimony shows, that the 
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particular train that collided with this equipment was on track No. 3. 
On this diagram, sir, track No, 3 is the top track. This represents 
three sets of track, does itnot? A. That is right. 

Q. And No. 3 is the one on the top side? A, That is right. 

Q. So that a person who was on No. 3 track, because of the nature 
of this point of tangent, a slight curve left, would have a better chance 
of seeing this crossing, from a distance farther back, than a person who 
was on track No. 1, assuming equal eyesight and visibility conditions? 
Isn't that correct, sir? A. That is correct. | 

* * * 1 

Q. Can you estimate approximately from what point back here on 
the left side of track No. 3 -- in other words, the left rail -- how far 

back, assuming visibility conditions permitted and eyesight condi- 
tions permitted, how far back a person could be here and still see the 
center of these three rails at the crossing? : 

* * * * 

A. I can't answer that. I couldn't estimate, because I don't know how 


many of these catenary poles -- these catenary poles would come into 


his eyesight, the bridge abutments would come into his eyesight, and 


this is a fill through here. 
* * * * 


Q. I want you to assume, sir, this is all solid concrete, so they 
can't look through it. I don't know if it is or isn't. But for the purpose 
of my question let us assume that these abutments supporting the over- 
pass are solid concrete and you can't look through them -- this and this -- 
and answer my question. A. From a point back here, looking towards 
that crossing, with just this space to look through, I couldn't approxi- 
mate how far you could see, because this man's eye here is going to be 
off in some direction out there. He can't come down to the crossing. 

I don't see how I can approximate the distance there. 

Q. You agree on holding the center of the crossing at this end, sir? 
You agree that that ruler doesn't go through the, the stick doesn't go 
through the abutment on its top side from the center of the crossing? 
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A. That is right. 

Q. So that at least there could be some point somewhere back of 
this point of tangent -- 

MR. McKAY: Your Honor, if I may object, I don't see how Mr. 
Altvater could say what an engineer or fireman could see on a locomotive 
coming 80 miles an hour, built like the locomotive we have. You can 
take a straight edge -- 

THE COURT: Gentlemen, don't argue the evidence. Your objec- 
tion is it would be a conclusion on the part of a lay witness? 

MR. McKAY: That is right, sir. 

MR. BERNSTEIN: I didn't ask what an engineer could see. I 
said a person on the inside rail, the bottom rail of this third set of tracks, 
could that person, assuming the weather conditions permitted, assuming 
visibility, and assuming eyesight permitted, be able to see from a point 

somewhere back from this point of tangent to the center of this 
crossing, in the line of sight. 

THE COURT: The explanation of counsel then defeats its purpose, 
because we are concerned with the sight of the engineer and the eleva- 
tion of this train going 85 miles an hour, having in mind the topography. 
On that basis I sustain the objection. 

ae * 

BY MR. BERNSTEIN: 

Q. Assuming that the topography, any impediments of the topo- 
graphy, or any impediments of this concrete abutment -- assuming this 
is solid concrete -- isn't it a fact that the line of sight from the third rail 
is somewhere back of this point of tangent? A. If my memory 
serves me correctly, I believe there is a plus grade behind this tangent. 
In other words, by a plus grade I mean a grade going up. Now where 


the peak of that grade is, I have no idea. But if my memory serves me 


correctly, there is a grade going up here. Now that can be determined, 


Since you ask for topography. 
Q. Well now having said that, isn't it still a fact, sir, taking into 
account the topography, taking into account this as concrete abutment, 
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that a line of sight from the middle of this intersection to the left rail of 
the third set of rails is somewhere back of this point of tangent? I didn't 
ask you where back, but it is somewhere back or to the north of that point 
of tangent? : 

And isn't it a fact, sir, looking at that diagram or studying it, doing 
whatever you need to do with a ruler or otherwise, it is at least several 
hundred feet back of that point of tangent? A. Correct. 

* * * * 

REDIRECT EXAMINATION 
BY MR. McKAY: 

Q. Mr. Altvater, just a few questions. Your diagram shows, does 
it not, that between the Route 50 overpass and the Lanham Station cross- 
ing the track again starts a curve to the left? Is that correct, sir? 

A. Yes, sir. | 

* * * | * 

Q. Would you measure the distance from the point of curve south 
of the Route 50 overpass to the Lanham Station crossing? A. (After 
measuring) Approximately 780 feet. | 

* * * * 

Q. Would a straight line from the Route 50 underpass down the 
tracks toward Lanham, and going beyond Lanham crossing, end up to the 
right or the left of the Lanham Station crossing? And lay the pointer, 
if that will help you. A. From this point here, the overhead bridge, 
on standard track which is straight, the line would be right of the 
Lanham crossing, going towards Washington. : 

* * * | * 


ALTON DURWOOD GRAHAM, 


called as a witness by counsel for defendant and being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McKAY: 
* * * j * 
Q. What is your occupation, Mr. Graham? A. Locomotive 


fireman. 
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* * * * 

Q. Calling your attention to the date of January, 1955, were you 
a locomotive fireman on a passenger train on that day? A. Yes, I was. 

Q. And were you on the locomotive which was involved in the 
collision at Lanham, Maryland? A. Yes, sir. 

Q. Were you serving as fireman that day? A. Yes, I was. 

Q. And Mr. Hodges was your engineer? Is that correct? 

A. Yes, sir. 

Q. Mr. Graham, where does the fireman sit on these locomotives? 
A. He sits on the lefthand side in the cab. 

Q. Do you recall, sir, whether that day you left Baltimore on time 
to come to Washington? A. Yes, we were on time. 

Q. Now, I would like, sir, to call your attention to the events 
which took place just before the train reached Lanham crossing that day, 
and I will ask you whether you recall that the train went across Seabrook, 
Maryland crossing. Do you recall that, sir? A. Naturally I would 
recall crossing it, but I place no significance to it. 

Q. All right, sir. Now I would like you to give us a description 
of the track of the Pennsylvania Railroad coming south toward Washing- 
ton from Seabrook to the Lanham Station crossing. Tell us about the 
curvature of the track and the raises and the dips. A. You mean No. 

3 track? 

Q. No. 3 track, yes. A. No. 3 track from Seabrook was a 
straightaway through Seabrook; and down possibly a quarter of a mile, 
maybe a little bit better than that, it starts a gradual curve to the left. 
And coming out of that curve, which is, I would say, the curve is another 
quarter of a mile, then you come into a gradual straightaway. And that 
distance on that, I don't know the exact figures, but it would be in the 
neighborhood of a half a mile. And then you start a general breakaway 
to the left again, just approaching the Lanham crossing. 

Q. Between Route 50 underpass and Lanham crossing is there a 


curve in the track? A. It starts a curve at this southern end, just 


before you get to Lanham crossing. You get a gradual breakaway there. 
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Q. Iwill ask you, sir, what you did, if you can recall, on January 
25th, 1955, from the time the locomotive left Seabrook until it got to the 

Route 50 underpass, northof Lanham. A. After we passed Sea- 
brook crossing, I got up and started checking my boiler -- just making 
a general routine check. I usually do that between crossings, asa 
habit of mine, and with the idea of being back in my seat by the next 
crossing. So that day I did the same thing. Just approaching Route 50 
overpass, I was coming back to my seat, or getting seated. 

Q. And do you know approximately where the locomotive was when 


you took your seat? A. It was within a few feet of the overpass of 


Route 50. 

* * * *x 

THE WITNESS: I started to sit down and glance ahead, and I ob- 
served something there. And this involved a couple of seconds here 
and there. I saw something ahead in the vicinity of the road crossing. 
I mean by that, you can't determine exactly whether or not it was on the 
road crossing, at that distance, until you have taken a second look, so 
to speak. | 
Q. Why is that you can't tell? A. That is due to this curvature 
to the left, just at that crossing or just before it. You can get back be- 
yond Route 50 and look down there, and possibly a ait automobile over 
on the side could fool you. 

* * a * 

A. So upon seeing this object, I naturally would take a second 
look. And, like I stated a moment ago, it is not unusual to see some 
vehicle in that vicinity of that crossing. But at the same time you can't 
immediately assume that something is on the track and holler to the 
engineer to throw it in emergency, and possibly endanger the people on 
the train. | 

Q. Tell us what you did or saw, sir. A. As soon as I saw it, 

T looked the second time and whirled to holler at him. | 

Q. To holler at whom? A. My engineer. And almost then just 

spontaneous -- in fact, he sort of beat me to it -- he hollered, There is 
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something on the track,” or something of that nature. And I remember 
hollering "Yes," or "Yea," or something like that. And at the same 
time, I believe, as near as I can recall, he says, "It is not moving," 
and just immediately the brake was dumped. 

Q. The brake was "dumped"? A. That is an expression. It 


was thrown in emergency. We say "dumped." It lets the air escape. 
Q. Did you feel the brake take hold? A. Yes, sir. 
Q. Could you tell whether the train slowed down between the time 
) the brake was thrown and the time of the collision? A. Yes, it slowed 


down. 

Q. Now, Mr. Graham, I want to get on to another topic, sir. I 
will ask you whether or not you are familiar with the intersection of 
Route 704 and Route 202 in Prince Georges County. A. Yes, lam. 

Q. And for how many years have you been familiar with that 
intersection? A. Well, for the last ten years. 

Q. Could you state, sir, as of the end of 1954 or the early part 
of 1955 what route a vehicle would take coming along Route 704 toward 
the District of Columbia and wishing to turn right on Landover Road to 
go on towards Route 50? A. He would make a right turn, not a sharp 
turn, a gradual right, that leads right up the hill to 202. 

Q. Would he go under an underpass? A. No. 

sd * * 

CROSS EXAMINATION 
BY MR. BERNSTEIN: 

Q. You have had occasion to go over this 202 and 704 frequently? 
A. Quite frequently. 

* * * * 

Q. How frequently? A. From November the 15th to the early 
part of January, I would say approximately 20 or 25 times. 

Q. And you have been doing that every year? A. Yes. 

* * * * 

Q. Well, let us come to the accident we are inquiring about. 
When an engine of this type has its brakes thrown in emergency, -- I 
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think the expression you used was has its brakes "dumped," can a 
person outside, that is, standing on the ground nearby and looking at 
the train, see sparks flying, assuming they have good eyesight? Do 


sparks normally fly? A. Sparks always fly when the brakes are 


thrown in emergency. 

* * * * 

Q. Now again calling your attention to this time your testimony 
was taken, and just before -- I have just read you some questions and 
answers a moment ago. Just immediately before that, do you recall 

these questions and answers? And when I get through reading 
them, I would appreciate it if you would tell the ladies and gentlemen of 
the jury whether you did so answer or you didn't -- 

"Based on your experinece, what would you say that the 
average stopping distance would be in emergency on this 

type of train? 

‘Answer: In the neighborhood of half a mile, possibly. 
It depends entirely upon your equipment. 
“Question: You mean by that, what type of equipment 
you have? 
“Answer: The type of equipment and what type of train 
you are operating. 
You were operating an electric train at this. ‘time. Mi 
Now did you answer the question, about stopping distance, 
quote, “In the neighborhood of half a mile, possibly. It depends entirely 
upon your equipment." Did you give that answer at that time? A. If 
that answer is in that deposition, I gave it. 

Q. Then at the time you gave this deposition, in April, 1957, you 
were of the belief, upon your then 16 years of experience, that upon 
dumping your brakes you could stop in possibly half a mile, weren't you 
of the opinion then? A. Possibly. 

Q. Have you changed your opinion since April, 1957? A. I 
could only say that possibly you could do something. It is obvious that 
day we didn't. : 
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* * * * 


Q. One of your jobs as fireman is to be a lookout, isn't it? 
A. That is correct. 

Q. In other words, you are to help the engineer in looking ahead 
_ to be sure you don't get in trouble with anything on the track? A. That 
is right. 

Q. And that job becomes particularly important when you are 
coming around curves, doesn't it? A. That is right. 

Q. And, as a matter of fact, when you took that trip that day you 
had been over this track many, many times before -- for many years, 
as a matter of fact -- hadn't you? A. Yes. 

Q. And of course you knew that this curve was coming up, this 

lefthand curve between Seabrook and the crossing where the ac- 
cident happened. You knew that, didn't you? A. Yes. 

Q. And you knew that there was a crossing coming up where the 
accident in fact did happen, didn't you? A. Sure. 

Q. And of course one of your jobs as lookout is to look out to see 
if there is anything on a crossing? A. That is correct. 

Q. Now you made some mention, I believe -- and I want to re- 
state what you said as closely as possible, as part of my question -- 
that it is not unusual to see vehicles in the vicinity of crossings, or this 
crossing -- in the vicinity of. A. Did I say vicinity of crossings? 

Q. That is what I am asking you. I thoughtI understood you to 
say it is not unusual to see vehicles in the vicinity of this crossing. Did 
I misunderstand you? A. Evenso, it would not be unusual to see 
vehicles in the vicinity of that crossing, or any other crossing. 

* * * * 

Q. Well, sir, I think you understood while you were operating or 
helping operate a train, coming down the track, you had never prior to 
January 25, 1955 ever seen a vehicle on that crossing, whether standing 


or moving, have you? A. I would have to say that I have seen them 
crossing that cressing there. It would be foolish to say that I have 


come around there 16 years and not seen a car on or near that crossing 


going over it from a distance. 

* * * * 

Q. Let me get it clear. You say you heard the whistle, and 
then saw the object? A. Certainly not. saw the object. 

Q. As it began whistling? A. Now this was all taking place in 
seconds. We are not talking about a long period of time. We are in 
a hurry. 

Q. I understand. A. All this is transpiring possibly from 


the time I started to sit down, until that whistle post, could be five 


seconds, six seconds, at high speed. 

Q. What I am trying to ask you is. did you see the object as the 
whistle began, or before the whistle began? A. I saw the object about 
the time that he started blowing for the crossing. About that time, I 
say, because it is right at that overhead bridge, and I had seen this ob- 
ject and started to holler. All this is transpiring inside of three or 
four seconds. : 

* * * 

REDIRECT EXAMINATION 
BY MR. McKAY: 

Q. How soon after this simultaneous shout did the engineer throw 
the brakes? A. Well, it was almost immediately, within just seconds. 

Q. Would you say immediately? A. Yes, "immediately" would 


be the way to put it. 
* 


[ Filed Feb. 5, 1958] 4 


VERDICT AND JUDGMENT 
(Second Trial) 


This cause, having come on for hearing on the 27th day of January, 
1958, before the Court and a jury of good and lawful persons of this 
district, to wit: 
ok * * * x * 
who, after having been duly sworn to well and truly try the issues 
between WILFRED. L.' MILLER, plaintiff and PENNSYLVANIA RAILROAD 
COMPANY, defendant, and after this cause is heard and given to the jury 
in charge, they upon their oath say this 5th day of February, 1958, that 
they find the issues aforesaid in favor of the plaintiff and that the money 
payable to him by the defendant by reason of the premises is the sum of 
$12, 350. 00. 
WHEREFORE, it is adjudged that said plaintiff recover of the said 
| defendant the sum of Twelve Thousand Three Hundred and Fifty dollars 
($12, 350. 00) together with costs. 
By direction of 
Judge James R. Kirkland [ Clerk] 


[Filed Feb. 5, 1958] 


VERDICT AND JUDGMENT 
(Second Trial) 


This cause, having come on for hearing on the 27th day of January, 
1958, before the Court and a jury of good and lawful persons of this 
district, to wit: 

* * * * * 7 
who, after having been duly sworn to well and truly try the issues be- 
tween ALBAN TRACTOR CO., INC., intervening plaintiff and PENN- 
- SYLVANIA RAILROAD COMPANY, defendant, and after this cause is 
heard and given to the jury in charge, they upon their oath say this 
5th day of February, 1958, that they find the issues aforesaid in favor of 
the plaintiff and that the money payable to him by the defendant by reason 
of the premises is the sum of $7, 250. 00. 
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WHEREFORE, it is adjudged that said plaintiff recover of the said 


defendant the sum of Seven Thousand Two Hundred and Fifty dollars 
($7, 250. 00) together with costs. 

By direction of : 

Judge James R. Kirkland [Clerk] 


[Filed February 15, 1958] 


MOTION FOR JUDGMENT NOTWITHSTANDING 
THE VERDICT, OR, IN THE Scania sie tes 
FOR A NEW TRIAL 

The defendant, The Pennsylvania Railroad Company, hereby moves 
for judgment in the above-entitled action notwithstanding the verdict of 
the jury, or, in the alternative, fora newtrial. As grounds for this 
motion the defendant states as follows: | 

1. There was no evidence upon which the jury could 
find that the defendant was negligent. 
2. The evidence showed that the plaintiff Miller was 

guilty of negligence as a matter of law, and that his negligence 

was the proximate cause of the accident. | 

3. The trial court erred in allowing testimony to be 
introduced on behalf of the plaintiffs in support of their 

contention that the defendant's watchman acted negligently, 

and in submitting the issue as to the alleged negligence of 

the watchman to the jury for its consideration. 

4, The trial court erred in instructing the jury on 

the doctrine of the last clear chance; and, in any event the 

charge, under the circumstances of this case, was not 

correctly given to the jury. 

WHEREFORE: The defendant requests that the Court enter judg- 
ment against the pbaintiff and the intervening plaintiff on behalf of the 
defendant notwithstanding the verdict of the jury herein, or, in the alter- 
native, enter an order granting a new trial. : 


Attorneys for Defendant  /S/ James C. McKay 
The Pennsylvania Railroad Company /s/ George Blow * * * 
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OPINION 


Sheldon E. Bernstein, Esq., and Wilmer S. Schantz, Jr., Esq., 
of Newmyer & Bress, of Washington, D.C., for plaintiff Miller. 

Arthur S, Feld, Esq., and Charles J. Rose, Esq., of Washington, 
D. C., for intervenor plaintiff Alban Tractor Company. 

James C. McKay, Esq., and George Blow, Esq., of Washington, 
D.C., for the defendant. 


This is an action to recover damages caused to a combined 
trailer, bulldozer and earth scraper, as a result of their being struck 
by the defendant's train at a railroad crossing on which this machinery 
was stalled. After a trial on the merits, the jury rendered a verdict 
in favor of the plaintiff Miller in the sum of $12, 350; and in favor of the 
intervenor plaintiff, Alban Tractor Company, which had a financial in- 
terest in the equipment, for the sum of $7,250. The case is now before 
the Court on the defendant's motion for judgment notwithstanding the 
verdict, or in the alternative, for a new trial. 

The trial took place before Judge Kirkland and a jury. Unfor- 
tunately he departed this life between the time of the trial and the hearing 
of the motion. The Chief Judge of this Court then assigned the matter 
to this writer in accordance with Rule 63 of the Federal Rules of Civil 
Procedure, which reads as follows: 

"Rule 63. Disability of a Judge. If by reason of death, 
sickness, or other disability, a judge before whom an action 

has been tried is unable to perform the duties to be performed 

by the court under these rules after a verdict is returned or 

findings of fact and conclusions of law are filed, then any other 

judge regularly sitting in or assigned to the court in which the 
action was tried may perform those duties; but if such other 
judge is satisfied that he cannot perform those duties because 

he did not preside at the trial or for any other reasons, he may 


in his discretion grant a new trial." 1/ 
1/7 Rule 25 of the Federal Rules of Criminal Procedure is similar to 


the rule quoted in the text. 
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Manifestly, the judge to whom such a proceeding is assigned be- 
cause of the death of the trial judge, finds himself in a ‘position of con- 
siderable delicacy, as he has to perform the somewhat invidious functim 
of reviewing the rulings of a judge of co-ordinate jurisdiction. More- 
over, under some circumstances he may be handicapped by the fact 
that he did not hear the evidence and did not see the witnesses and is not 
in touch with the atmosphere surrounding the trial. He must needs 
rely solely on the transcript of the proceedings. Nevertheless, the 
task cannot be avoided and the duty must be fulfilled if practicable. 

It is well established that if the trial judge dies after the jury 
returns a verdict but before a motion for judgment notwithstanding the 
verdict or a motion for a new trial is heard or decided, another judge 
may pass upon Such applications. The latter then becomes vested with 
the same broad discretion to grant or deny such motions as was the 
trial judge. 2/ An exception arises only if the successor judge finds that 
he cannot satisfactorily perform such a function by reason of the fact 
that he did not preside at the trial, or for some other reason. . No such 
unusual situation emerges in the case at bar. This case is not within 
the exception. 

A consideration of this matter must start with the premise that 
rulings of the trial judge are presumed to be correct, and that the bur- 
den is on the defeated party to demonstrate the contrary. This doctrine 
governs appellate review. A fortiori it is applicable to post-trial 
motions made in the trial court, | 

It is also necessary to bear in mind the necessity of undertaking 
the task in the spirit of what is known as the "harmless error" rule, i.e., 
Rule 61 of the Federal Rules of Civil Procedure, which reads as follows: 

"Rule 61. Harmless Error. No error in either the ad- 
mission or the exclusion of evidence and no error or defect in 

any ruling or order or in anything done or omitted by the court 


United States ( 2d) 576, 578-580. 


—_— 


2/ Magee v. General Motors Corp. (3d C. ) 213 F. (2d) 899; Connelly v. 
Bth C.) 249 F. (2d) i 
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or by any of the parties is ground for granting a new trial or for 

setting aside a verdict or for vacating, modifying, or otherwise 

disturbing a judgment or order, unless refusal to take such action 
appears to the court inconsistent with substantial justice. The 
court at every stage of the proceeding must disregard any error 
or defect in the proceeding which does not affect the substantial 
rights of the parties." (Emphasis supplied. ) 

This rule is quoted and must be stressed because unfortunately its 
mandate, in fact its very existence, is frequently overlooked and at times 
even forgotten. It must not be permitted to wither and atrophy. It will 
not due to render purely lip service to this basic doctrine of modern ad- 
ministration of justice. We must not "keep the word of promise to our 
ear, and break it to our hope”. Philosophically, rules of law are but a 
means to an end and not an end in themselves. Their objective is the 
achievement of substantial justice. 

It may be interesting to observe that a parallel principle exists 


in English procedure in connection with appellate review. It is found in 


Order 39, Rule 6, of the Rules of the Supreme Court, 3/ and reads as 
follows: 


"A new trial shall not be granted on the ground of mis- 
direction or of the improper admission or rejection of evi- 

dence, or because the verdict of the jury was not taken upon 

a question which the judge at the trial was not asked to leave 

to them, unless in the opinion of the Court of Appeal some sub- 

stantial wrong or miscarriage has been thereby_occasioned; 

. .. " (Emphasis supplied. ) 

The instant case has been tried twice. At the first trial, which 
was conducted by this writer, the Court directed a verdict in favor of the 
defendant at the close of the plaintiffs' case, on the ground that no negli- 
gence on the part of the defendant had been shown. The judgment was 


3/ The Annual Practice 1956, published by Sweet & Maxwell, Ltd. 
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reversed by the Court of Appeals by a vote of two to one on the theory 
that the evidence adduced by the plaintiffs could have "been found by the 
jury to have made out a case of negligence on the part of the Railroad, 
- - - in the failure to bring the train to a stop, when the peril of Miller 
was or should have been seen." 4 

The case was then retried before Judge Kirkland and a jury. In 
the light of the opinion of the Court of Appeals, the issues were sub- 
mitted to the jury, which rendered a verdict for the plaintiffs as indi- 
cated. Obviously, the case is at present ina different posture than. 
it was at the conclusion of the first trial, since the evidence for both 
sides has now been heard instead of only the evidence adduced in behalf 
of the plaintiffs. A reading of the transcript of the proceedings at the 
second trial, indicates that there was no substantial conflict as to the 
Salient facts. The disagreement between the parties was limited to the 
inferences to be drawn from the undisputed evidence and related largely 
to the steps that should have been taken under the circumstances by the 
various persons involved in the lamentable collision. - 

The facts are as follows. The plaintiff Miller was a grading and 
excavating contractor. On the day in question he was moving his 
machinery, which consisted of what is colloquially known as a "bull- 
dozer", loaded on a motor-driven trailer, and an earth scraper attached 
to the latter. The equipment was long and heavy, its length being about 
seventy feet. The floor of the trailer reached lower and was closer to 
the ground than is true of ordinary motor vehicles. In the course of 
moving the equipment, the plaintiff slowly proceeded across the tracks 
of the Pennsylvania Railroad Company, the defendant in this action, ata 
grade crossing near Lanham, Maryland. This crossing was approached 
by a minor country road. Another route was available to the plaintiff, 
over a state highway, which would have afforded an opportunity to move 
the equipment safely over a viaduct instead of at grade. Nevertheless the 


4/ Miller v. Pennsyvania Railroad Co., 251 F. (2d) 376, 
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plaintiff chose the former itinerary. 

As the equipment was progressing through the intersection and 
after it had partially cleared the tracks, the front of the trailer was im- 
paled on a slight rise in the ground, due to the fact that the clearance be- 
tween the floor of the trailer and the ground was unusually small. The 
engine stalled. The plaintiff and his helper made frantic and energetic 
efforts to start the engine and to force the equipment over the obstruc- 
tion, but to no avail. The watchman, who guarded the crossing, was 
standing at his accustomed post near the tracks, holding a manual 
semaphore signal, which he employed to stop drivers of crossing vehi- 
cles or to wave them across when the intersection was clear, as condi- 
tions required. Apparently he was closely observing what was happening. 
About forty-five seconds elapsed. Such a period of time naturally can 
pass very rapidly, especially under the pressure of great stress and 


severe strain. Then a buzzer began to sound in the watchman's shack 


or booth, which was located near the track. It signalled the approach 

of a train from the north. The watchman immediately directed the plain- 
tiff and his helper to leave the cab of the trailer. They promptly did so, 
and stood helplessly at the side of the railroad tracks. Almost instan- 
taneously, after ordering the plaintiff and his helper to a safe place, the 
watchman started to run along the side of the tracks, at the same time 
unfurling a red flag which he held in his hand and waving it, in the hope 
of signalling the train to stop. 

In the meantime, an express train rushing at the rate of eighty 
miles an hour, the authorized speed at that point had rounded a curve 
located 3190 feet north of the intersection which then first appeared in 
the line of vision of the locomotive engineer and the fireman. Each of 
them saw that there was some obstruction on the track. They assumed 
that a vehicle of some kind was moving over the intersection and would 
clear the crossing before the train reached it. A few more seconds passed, 
and then both the engineer and the fireman suddenly realized that what 
seemed to be a vehicle, or a structure of some kind on the track, was 
at a standstill. They apparently were startled and horrified. The 
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engineer immediately pulled the emergency brake. All that this move 


accomplished, however, was to reduce the speed of the train by ten or 
fifteen miles an hour, by the time when it hit the plaintiffs’ equipment 
with full force, smashing it into bits. The force of the impact caused 
the locomotive to leave the tracks and roll along. The train was de- 
railed. The engine swayed back and forth. Fortunately it did not turn 
over but gradually came to a stop. Fortunately, too, the engineman 
managed to extinguish the fire in the engine. It was little short of a 
miracle that neither the engineer nor the fireman sustained any serious 
injuries. To the plaintiff the wreck was a tragedy. The catastrophe 
would have been immeasurably worse if there had been a loss of life. 

The plaintiff brought suit to recover damages to his equipment. 
The railroad counterclaimed for damages caused to its rolling stock. 

At the first trial, since a verdict was directed in favor of the defendant 
at the close of the plaintiffs' case, the railroad did not introduce any 
evidence in its behalf. Consequently the facts as to what transpired in 
the engine and as to what was done by the engineer and the fireman were 
not before the court. The testimony was confined to the events that took 
place at the intersection. 

At the first trial the plaintiffs predicated their charge that the 
defendant was guilty of negligence constituting the proximate cause of 
the collision, on three grounds. First, it was contended that the railroad 
company was guilty of negligence in failing to construct the crossing ina 
manner that would have rendered it absolutely level, and would have 
eliminated the slight rise on which the plaintiffs' apparatus became lodged. 
Second, it was claimed that when the plaintiffs' machinery was stalled, 
the watchman should have promptly returned to his shed, picked up a 
fuzee, which was part of the equipment with which le had been supplied 
lighted the fuzee and thrown it on the tracks, thereby igniting a red flame 
as a signal to the train to stop. It was argued that such a signal would 
have been visible for a considerable distance. Third, it was urged that 
the engineer should have begun to slow down the train at the very moment 
when he first saw the obstruction and that if he had done so, the train 
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could have been brought under control prior to the accident. The trial 
court overruled each of these contentions and held that a prima facie 
case of negligence had not been made out. It thereupon directed a verdict 
for the defendant. In that posture of the case, it was unnecessary to 
pass upon the defense of contributory negligence. 

The ruling of the trial court was supported by the decisions of the 
Second Circuit in Woodington v. Pennsylvania Railroad Co., 236 F. (2d) 
760, and of the Third Circuit in McDonald v. Pennsylvania R. Co., 210 
F. (2d) 524. Both of these cases arose out of the same accident, which 
was very similar to the one that occurred in the case at bar. A motor- 
powered crane was stalled on railroad tracks at a grade crossing and 
was struck by a train. Unfortunately, unlike the episode involved in the 
instant case, the railroad engineman was seriously injured and the fire- 
man was killed. In the Woodington case, an action was instituted by the 
engineman against the owner of the crane and the railroad company to 
recover damages for personal injuries sustained by him. In the Mc- 
Donald case, a similar suit was brought by the executrix of the fireman's 
estate to recover damages for wrongful death. The facts were parallel 
to those presented in the instant case. The engineman saw the crane 
before approaching the crossing, but assumed that it was moving. 

When he realized that it had stalled, he promptly applied the brakes, but 


was unable to stop the train before crashing into the heavy apparatus. 


In each instance, it was held that there was no negligence on the part of 
the railroad engineer, but that the owner of the crane was to blame in 
taking the risk of crossing railroad tracks at grade when another route 
through an underpass was available. In the McDonald case, Judge Biggs 
observed that, ‘ta man was killed by reason of a senseless accident 
caused by the indifference of the employees of a large contracting com- 
pany, .. / Judge Clark in the Woodington case, quoted these re- 
marks with approval. | 

In the case at bar, the Court of Appeals agreed with the trial court 
that the first ground of alleged negligence had not been established, 


5+ 210 F. (2d) at 530. 
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namely, that the railroad had not been guilty of any negligence in the 


construction of the crossing. It was held that in this regard the rail- 


road was only under a duty to construct and maintain the crossing in such 
a manner that it would be safe for the usual and ordinary vehicles. The 
Court of Appeals further ruled, however, that a prima facie case of 
negligence requiring the defendant to introduce its evidence, had been 
made out as to the third claim, namely, that the railroad employees had 
been guilty of negligence in failing to take immediate steps to bring the 
train under control at the instant when the obstruction hove into view. 
In its opinion, the court did not discuss or cite the McDonald and Wood- 
ington cases, supra. Unfortunately, the Court of Appeals gave no indi- 
cation of its views as to whether the second ground of alleged negligence, 
namely, the failure of the watchman to light a fuzee instead of running 
and waving a red flag, had been sustained. The opinion was silent on 
this point and this circumstance gave rise to one of the controversies at 
the second trial. We shall later revert to this point at greater length. 
In any event, it became the law of the case as enunciated by the 
Court of Appeals, that the plaintiff had made out a prima facie case for 
submission to the jury. Judge Kirkland conducted the trial with pain- 
staking care within the framework of the opinion of the Court of Appeals. 
The plaintiffs' evidence at the second trial was substantially the same as 
that which had been introduced in their behalf at the first hearing. To 
be sure, at times a prima facie case may be destroyed or demolished by 
evidence later introduced in behalf of the defendant. This was not true 
in this instance. Consequently in the light of the ruling of the Court of 
Appeals, the trial judge was induty bound not to direct a verdict for the 
defendant, but to submit the issues to the jury. His action in this regard 
was clearly correct. He also left to the jury the question whether the 
plaintiff was guilty of contributory negligence. This matter, however, 
does not require discussion. Accordingly, the motion for judgment not- 
withstanding the verdict must be denied, since such a motion may be 
granted only if the court should have directed a verdict in favor of the 
moving party at the close of the trial. 
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The motion for a new trial, which will now be considered, is pre- 
dicated on a two-fold basis. First, it is urged that the trial judge com- 
mitted certain errors of law. Second, it is contended that the verdict 
was contrary to the weight of evidence. The latter point was stressed 
on the oral argument. 

In connection with the first phase of the motion, it is urged that the 
trial court erred in admitting evidence in support of the charge that the 
watchman acted negligently in failing to light a fuzee instead of running 
alongside of the track waving a red flag, and in submitting this issue to 
the jury. As has already been noted, the opinion of the Court of Appeals 
specifically holds that no negligence in the construction and maintenance 
of the crossing had been shown. It further expressly indicates that the 
issue of negligence of the engineer in failing to stop the train should have 
been submitted to the jury. It is silent on the question whether the re- 
maining ground of negligence urged at the first trial, namely, the failure 
of the watchman to light a fuzee, had been made out. This gave rise toa 
somewhat perplexing and even baffling problem. It was urged by defense 
counsel at the second trial and is now argued that since the Court of Ap- 
peals mentioned only the alleged negligence of the engineman in failing to 
stop the train, the opinion should be construed as holding by implication 
that there was no sufficient evidence of negligence of the watchman. On 
the other hand, plaintiffs' counsel urged at the second trial and reiterates 
now, that since the Court of Appeals expressly held that nonegligence was 
shown in the construction and maintenance of the crossing and remained 
silent as to the alleged negligence of the watchman, the latter issue was 
open and was properly submitted to the jury. Candor requires one to 
state that both arguments are plausible. The trial judge adopted the 
plaintiffs’ view. This writer cannot conclude that he erred. In case of 


doubt, it is the recognized procedure to submit an issue of fact to the jury. 


It should be taken away from the jury and a verdict directed in respect to 
it, only if it is clear that the matter should be determined as a question 
of law. 
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It is next urged that the trial court erred in submitting to the jury 
the doctrine of the last clear chance, and that in any event the court in- 
correctly defined this principle. The Court of Appeals, however, in 
the closing sentence of its opinion, referred to the doctrine of the last 
clear chance as being possibly applicable in this case. It follows, 
therefore, that the trial judge acted correctly in instructing the jury on 
this subject. It can hardly be said that the evidence introduced in be- 
half of the defendant at the second trial took the issue out of the case as 
a matter of law. So too, the criticism of Judge Kirkland's definition of 
the doctrine of the last clear chance is not well founded. Defense coun- 
sel object to so much of the instruction as would permit the principle to 
be invoked if the defendant's employees realized or should have realized 
the plaintiff Miller's position of peril. It is argued that this instruction 
should have been limited to a situation in which the plaintiffs" peril was 
actually observed by defendant's employees. The Court of Appeals, 
however, expressly stated that the doctrine of the last clear chance 
might be applicable because of the failure to bring the train to a stop 
when the plaintiffs’ peril was, or should have been, seen. 

In conclusion, all contentions of the defendant in respect to alleged 
errors of law claimed to have been committed by the trial judge are 
rejected. This writer finds no error in any of his challenged rulings. 
It now becomes necessary to examine the assertion made on the oral argu- 
ment that the verdict of the jury was contrary to the weight of evidence. 
On this aspect of the matter different considerations come into play. 


Here we are not aided by any expressions on the part of the deceased 
trial judge. , | 


There is a clear distinction in principle between a motion for a 


directed verdict andamotion for a new trial on the ground that the verdict 
is against the weight of evidence, -- a distinction that is sometimes 
misunderstood or overlooked. A verdict may be directed only if, asa 
matter of law, on the evidence presented the moving party is entitled to 
judgment in its favor. A motion for judgment notwithstanding the 
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verdict may, 


of course, be granted only if a verdict in favor of the moy- 
ing party should have been directed at the close of the entire case. On 
the other hand, the court may conclude that an issue of fact exists re- 
quiring the submission of the question tothe 
yet upon a return of the verdict m 
to the weight of evidence, 
trial. Manifestly the cons 
different, 


jury as a matter of law, and 
ay find that the verdict was contrary 
In such a situation the court may grant a new 
equences of these two courses are entirely i 
A directed verdict or judgment notwithstanding the verdict, 
results in afinal disposition of the case. An order granting a new trial, 
as its very name indicates, merely leads to a re-trial before another 
jury. I£ two juries reach the Same result, a court would naturally ae 
hesitate to require a further Scrutiny of the issu 
actual effect of this Procedure consists of a che 
the determination made by the first jury. 
Obviously, 


es bya third jury. The ; 
ck by a second jury of 


rdict, or for judgment notwithstanding 
On such an application the court may weigh the evidence, 


If the court reaches the conclusion that the verdict is contrary to the 
weight of the evidence and that a miscarri 


the verdict may be set aside and a new 
authority should be exercised Sparingly 


the verdict. 


trial granted. Manifestly this 
and cautiously. It Should be 

nce preponderates heavily against 
ould be had to it, if the ends of 


invoked only in cases in which the evide 
the verdict. 


Nevertheless recourse sh 
justice so require, 


Thus in Metropolitan Railroad Co, v. Moore, 121 U.S, 958, 570, - 


a case which originated in the District of Columbia -, this topic was 
discussed as follows: 


“So upon the whole evidence in the case the testimony 


in Support of the cause of action, or of the defense, may 

be so Slight, although competent in law, or the preponder- 
ance against it may be so convincing, 
be seen to be Plainly unreasonable an 


that a verdict may 
d unjust. In many 
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cases it might be the duty of the court to withdraw the 
case from the jury, or to direct a verdict in a particular 
way; and yet, in others, where it would be proper to 
submit the case to the jury, it might become its duty to 
set aside the verdict and grant a new trial. That obliga- 
tion, however, is the result of a conclusion of fact, and 
in such cases the ground of the ruling is, that the verdict 
is not supported by sufficient evidence, because it is 
against the weight of the evidence." : 


Excellent explanations of this subject are contained in several 
opinions of Judge Parker of the Fourth Circuit. One of them is found in 
Garrison v. United States, 62 F. 2d 41, 42: 


"There seems to be some confusion on the part of 
counsel as to the difference between the duty to direct a 
verdict and the duty to grant a new trial after verdict; and 
the contention is frequently made that the judge should 
direct a verdict whenever the evidence is such that he 
would be justified in setting the verdict aside. The 
distinction, however, is clear. Where there is sub- 
stantial evidence in support of plaintiff's case, the judge 
may not direct a verdict against him, even though he may 
not believe his evidence or may think that the weight of 
the evidence is on the other side; for, under the consti- 
tutional guaranty of trial by jury, it is for the jury to weigh 
the evidence and pass upon its credibility. He may, however, 
set aside a verdict supported by substantial evidence where 
in his opinion it is contrary to the clear weight of the 
evidence, or is based upon evidence which is false; for, even 
though the evidence be sufficient to preclude the direction 
of a verdict, it is still his duty to excercise his power 


over the proceedings before him to prevent a miscarriage 


of justice." 
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Again, in Aetna Casualty & Surety Co. v. Yeatts, 122 F.2d 350, 
352-3, 354, Judge Parker wrote as follows: 

", . . it is the duty of the judge to set aside the verdict and 

grant a new trial, if he is of opinion that the verdict is against 

the clear weight of the evidence, or is based upon evidence 
which is false, or will result in a miscarriage of justice, even 
though there may be substantial evidence which would prevent 
the direction of a verdict. The exercise of this power is not in 
derogation of the right of trial by jury but is one of the historic 
safeguards of that right." 

* * * * * 

"To the federal trial judge, the law gives ample power to 
see that justice is done in causes pending before him; and the 
responsibility attendant upon such power is his in full measure. 
While according due respect to the findings of the jury, he 
should not hesitate to set aside their verdict and grant a new 
trial in any case where the ends of justice so require." § 

In the case at bar there is no conflict in the testimony on vital 
questions of fact. The issues do not depend on credibility of witnesses 
to any considerable degree. | The ultimate question is whether it was 
reasonable for the jury to deduce the inferences that it apparently drew 
from the uncontradicted evidence. An opportunity to observe the wit- 
nesses and to appraise their credibility, therefore, plays very little 
part in this case. The matter can be determined by a scrutiny of the 
record. 

Under the instructions of the trial court, the jury was permitted 
to predicate negligence either on the failure of the watchman to light a 
fuzee, or on the failure of the engineer to bring the train to a stop, or 


both. About forty-five seconds elapsed from the time when the plaintiffs' 


6/ This writer had occasion to discuss the subject of motions for a 
new trial and review the authorities at some length in United States v. 
Robinson, 71 F.Supp. 9. 
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machinery was stalled on the track to the moment when the buzzer in 
the watchman's shack began to announce the approach of the oncoming 
train. Obviously, it was too late then for the watchman to return to the 
shack, take out a fuzee, light it and throw it on the track. At least 
several seconds would have been consumed in so doing. According to 
the testimony several more seconds would have expired from the time 
when the fuzee was first ignited until its flame became red. It is only 
the red flame of the fuzee that would constitute a signal to the train to 
stop. The undisputed evidence is that during the first few seconds a 
fuzee burns with a white or yellow flame, which later turns red. By 
that time the train would have reached the intersection. The watchman, 
instead of returning to his shack for a fuzee, immediately started run- 
ning alongside of the track in the direction of the train and kept waving 
a red flag. The fact that his action proved ineffective, does not neces- 
sarily justify a finding that it was negligent. | 

It was strongly urged on the oral argument of this motion, how- 
ever, that the watchman should not have waited, but should have placed 
a fuzee on the track as soon as he saw that the plaintiffs" apparatus had 
become stalled. It was urged that if he had done so, the red flame of 
the fuzee would have been burning by the time the train had rounded the 
curve and the intersection came into the line of the engineers’ vision. 
No evidence was introduced, however, showing what was the common or 
usual practice in connection with the use of fuzees by crossing watchmen 
in an emergency of this kind, or at what juncture or under what condi- 
tions a fuzee is ordinarily lighted. Under the circumstances, it would 
seem unreasonable for a jury to find that the watchman was guilty of 
negligence in waiting considerably less than a minute while the plaintiff 
and his helper were still making frantic efforts to start their machinery. 
Evidently they had not given up hope of dislodging the equipment from 
the tracks and moving it away from the intersection. 

We now turn to the other aspect of the matter, namely, whether it 
was contrary to the weight of the evidence to find that the engineman was 


guilty of negligence in failing to stop the train. The plaintiffs' contention 
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was that the engineman should have begun to reduce speed and gradually 
brought the train to a stop immediately upon seeing the vehicles at the 
intersection about 3100 feet away, even before he was able to realize 
that they had stalled on the tracks. In this connection it is essential to 
consider his testimony, as well as that of the fireman. Their simple 


and unadorned yet vivid narratives can be described as being almost 


terrifying. The engineman testified as follows: is 


"So that as near as I can tell you I was turning the 
bell on when I saw something down on the crossing. And that 
is not unusual, because I often, or rather most every trip I 
run, I see an automobile or a truck crossing the track before 
the engine reaches the whistling post. And I am not alarmed, 
as long as he gets across there by the time I get to the 
whistling post. 

"And looking down there I saw this object, and 
couldn't tell what it was. It looked like something different 
than probably a truck, and I kept watching it. And when I 
came to the whistling post I started one long blast of the 
whistle, which would have been the first of four blasts. The 
fourth one would have ended at the crossing. 

"While I was blowing the first blast of the whistle, 
toward the end of it, I could still see him, and I thought it 
was taking him too long to get across. I leaned forward to 
get a better view of him, and I saw the curved iron on the 
trailer, curved up. They were not moving. And I just reached-- 
pshow--and I said, 'Graham [referring to the fireman], there 
is something on that crossing down there, and he isn't moving." 

"And I stood up there. That is when I stood up, after 
telling him the first time. And I looked again and I saw this 
heavy tractor on there, and I said, 'He isn't moving." And I 
said the third time, ‘He isn't moving,’ and 'we are going to 
hit him.' And bang, we hit him. 

4/7 Transcript, pp. 450,451, 452, 453. 
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"The engine seemed to leap in the air, and from 
there on it was just bouncing and rocking from side to side, 
for three-quarters of a mile or more, and down the track. I 
heard air blowing out the side, outside of the cab. And right 
after the crash I pushed my panograph down and opened the 
switch and put the fire out in the boiler -- that is an emergency 
switch -- and heard this air blowing outside the cab. I reached 
over and shut the bell off, thinking I would save some air, andI 
didn't save any. 

"And my next thought was, 'Well, we haven't turned 
over yet; so I don't think the engine will go much further, and 
it will stop.’ And we went up over that little bridge and started 
to go down the grade again; and that is more than a mile to the 
bottom of that hill. And I thought it wasn't slowing down as 


much as it should. And I looked at my air gauge, and all my 


air is gone. 

Q. What had happened to your air? 

A. Ihad one side sliced off of the brake hose on the front engine 
truck. All the air went out of there. And something had gone 
through the front of the engine on the right side, near the front, 
and out a big hole in the casing, had smashed the distributing 
valve and the hand brake. And there was another big hole on the 
other side. And then there were several smaller holes -- Idon't 
remember how many of the smaller ones -- cutting the casing. 

Do I understand you had lost your brakes after the collision? 

* * * * * * * 

I had lost the brake on the engine. 

And how many cars were with you when you finally stopped? 

I had one car when I stopped. : 

Now, Mr. Hodges, in showing us and telling us what you did, 
you demonstrated to the jury and then you made a loud hissing 
sound a while back. Now what I would like you to tell us is what 
you did, what were you doing when you made this motion and 
made that --- 
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A. When I pulled that emergency, I just grabbed the handle and 
pulled it right around as far as it would go, and it said, '"Pshowie.” 


Was that the brake going into emergency ? 

That is the brake going into emergency. 

And did you feel the brake take hold? 

I felt the brake take hold, yes, sir. 

Did it slow the engine down? 

It slowed the engine down Some, yes, Sir. 

Now where was the engine and where were you when you first 
realized that the vehicle or the equipment on the track wasn't 
moving? 

A. That was while I was blowing the first blast of the whistle. 
I hadn't had a clear view yet. I couldn't tell whether he was 
moving or not. I leaned forward. And while I was leaning for- 
ward, it was about the end of the first blast of the whistle, or 
possibly the beginning of the second -- but I think the end of the 
first blast of the whistle -- I saw they were not moving. 
Q. And how soon after that did you throw it into emergency? 
A. Just as soon as I could grab the handle and pull it around 
there." 
The testimony of the fireman was similar: 8/ 
"I started to sit down and glance ahead, and I observed 
something there. And this involved a couple of seconds here 
and there. I saw something ahead in the vicinity of the road 
crossing. I mean by that, you can't determine exactly whether 
or not it was on the road crossing, at that distance, until you 
have taken a second look, so to speak. 
es * * * 
A. So upon seeing this object, I naturally would take a 
second look. And, like I stated a moment ago, it is not unusual 


to see some vehicle in that vicinity of that crossing. But at the 


8/ Transcript, pp. 566, 568-569. 


81 


same time you can't immediately assume that something is on the 


track and holler to the engineer to throw it in emergency, and 
9/ 


possibly endanger the people on the train. — 


Q. Tell us what you did or saw, sir. | 
«A. As soon as I saw it, I looked the second time and 
‘whirled to holler at him. 

Q. To holler at whom? | 

A. My engineer. And almost then just spontaneous -- in 
fact, he sort of beat me to it -- he hollered, 'There is some- 
thing on the track,' or something of that nature. ‘And I remem- 
ber hollering 'Yes', or 'Yea', or something like that. And at 
the same time, I believe, as near as I can recall, he says, ‘It 
is not moving,' and just immediately the brake was dumped. 

Q. The brake was 'dumped' ? : 

A. That is an expression. It was thrown in emergency. 
We say 'dumped'. It lets the air escape. : 

Q. Did you feel the brake take hold? 

A. Yes, sir. 

Q. Could you tell whether the train slowed down between 
the time the brake was thrown and the time of the collision ? 

A. Yes, it slowed down." : 


It must be emphasized that in weighing the actions of the engineer 


and the crossing watchman, we are dealing with events that rapidly suc- 
ceeded each other kaleidoscopically in a matter of seconds and ina 
moment of emergency when there was no time or opportunity for calm 
reflection or careful deliberation. They should not be weighed in the 
light of hindsight. Then, too, as a matter of human psychology, al- 
lowance must be made for reaction time and following that, there must 
be an interval, no matter how brief, before a mechanical device re- 
sponds to the person who brings it into operation. The evidence does 
not justify a finding that there was any carelessness on the engineer's 


9 7 Emphasis supplied. 
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or the watchman's part, or that they should have acted otherwise than 
they did. Moreover, it would be unreasonable for a jury to find that 
whenever a train engineer observes a vehicle at an intersection some 
distance away, he has no right to assume that it is moving and will 
clear the crossing in due time, but must slow down and even bring the 
train to a stop. Modern railroading would be impracticable and train 
schedules could not be maintained if such a practice were imposed on 
the operation of traina, 22 There is no evidence that it is the standard 
or the customary practice. 

Continuous experience with trials by jury leads to a mounting 
sense of admiration of the results attained by them, and of the type of 
justice that is generally meted out in this manner. This writer is of the 
opinion that juries infrequently make mistakes and he rarely sets a ver- 
dict aside. Nevertheless, no human being is infallible. All occasionally 
make mistakes. For this reason, rulings on questions of law by trial 
judges are subject to review by appellate courts, while results of jury 
trials are subject to correction on motions for a new trial. This court 
is of the opinion that in this case the verdict of the jury was unreason- 
able and contrary to the overwhelming weight of evidence. 

The motion for judgment notwithstanding the verdict is denied, and 
the alternative motion for a new trial is granted on the ground that the 
verdict was contrary to the weight of evidence. 


/s/ Alexander Holtzoff 
April 30, 1958. United States District Judge. 


10/ In this connection Judge Biggs' opinion in McDonald v. Pennsylvania 
R. Co., 210 F.2d 524; and Judge Clark's opinion in Woodington v. 
Pennsylvania Railroad Co., 236 F.2d 760, previously referred to in the 
text, are illuminating. Judge Biggs observed (p. 528): "The accident 
occurred because Groves’ employees elected to cross the railroad's 
tracks at a grade crossing instead of making use of a closely adjacent 
highroad with an underpass....The rejection of a safe overpass or 
underpass and the election to cross tracks at grade has been held to 
constitute negligence as a matter of law." In the instant case, a nearby 
route with an overpass was available, as heretofore stated. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS OF THIRD 
TRIAL BEFORE THE HON. ALEXANDER HOLTZOFF, 
JUDGE, AND A JURY, OCTOBER 7, 1958. 


* * * * | 
Washington, D. C. 
October 7, 1958 
The above-captioned cause came on for trial before the HON- 
ORABLE ALEXANDER HOLTZOFF, United States District Judge, 
and a jury duly impaneled and sworn. | 
* * * 
20 WILFRED LLOYD MILLER 
plaintiff herein, called to the witness stand on his own behalf, and 
having been duly sworn was examined and testified as follows: 
DIRECT EXAMINATION : 
By Mr. Bernstein: : 
* * * * 
35 Q. Now when the buzzer went off did it mean anything to you 
36 or signify anything to you? A. Well, I looked over at the 
watchman and the watchman seemed to become panic stricken-- 
MR. MCKAY: I object to that, your Honor. 
THE COURT: Objection sustained. The answer may be stric- 
ken. Just tell us what happened without characterizing it. 
By Mr. Bernstein: 
Q. What did the watchman do or say if he said anything ? 
* * * * 
A. He seemed to wring his hands--I mean that is the way he was. 
There is no other way that I can describe it. Iam just telling the 
truth. Iam under oath. 
THE COURT: Just a moment. Tell us what he did. You did 
not start to tell us what he did. 
By Mr. Bernstein: 
Q. You said he was wringing his hands. What else did he do 
37 or say or what did his face show? A. He ran in his shack and 


grabbed a red flag and started running up the side of the track. 
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* * * * 

Q. During this entire minute that you were stuck trying to free 
the rig did he say anything to you or to your tractor operator? A. No, 
he didn't. 

* * * * 

39 Q. Now, did you keep your eyes more or less on the train 
from the time you first saw it until the time you jumped from the 
equipment? A. We did that. 

Q. Did you at any time observe whether there were any sparks 
flying from the wheels of the engine of the train? A. No the train did 
not slow down. 

MR. MCKAY: I object to that answer and move that it be 
stricken, your Honor. 

THE COURT: Objection overruled. That is what he says he 


MR. MCKAY: He asked, your Honor, whether he observed any 
spark and he said the train did not slow down. 

THE WITNESS: There was no sparks coming from the wheel. 

40 THE COURT: You are objecting on the ground that the answer 

is not responsive ? 

MR. MCKAY: Yes, your Honor. 

THE COURT: Objection sustained. 

By Mr. Bernstein: 

Q. Ili repeat the question. Were there any sparks coming 


from the wheels of the engine. A. There was no sparks coming from 


the wheels of the engine. 

Q. Did you see any appearance of sand or sand cloud coming 
around the wheels of the engine? A. No, I did not. 

THE COURT: I suggest you speak a little louder, Mr. Bern- 
stein, a little more distinctly. 

By Mr. Bernstein: 

. Q. Did you hear any sound as if of a screeching or application 

of brakes? A. No, I did not. 


43 


44 


54 
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Q. Did the train appear to slacken its speed at all up to the 
time you last observed it? A. It didn't appear to slacken any whatso- 
ever to me. | 

* * * * : 

Q. When the buzzer sounded, Mr. Miller, I believe you testi- 
fied something to the effect that the watchman then did certain things 
including running in the shack and getting a red flag. Did he go in the 
shack and get the flag and start running up the track immediately when 
the buzzer sounded or was there any lapse of time. A, I say he went 
in the shack when he heard the buzzer sounding, he went in the shack 
immediately and grabbed the flag and started. | 

* * * * 

MR. MCKAY: Ladies and gentlemen of the jury, this is a stipu- 
lation of fact which has been entered into by counsel for all parties in 
this case and can be accepted as being true. 

"1. The equipment which the plaintiff, Miller, was 
operating and which became hung up on the railroad crossing 
consisted of a truck-tractor weighing 8,800 pounds and a lowboy 
trailer weighing 10,000 pounds on which was loaded a bulldozer 
which together with blade and cable control weighed 31,847 
pounds and an earth scraper which weighed 18, 000 pounds. 

"2. The length of this equipment from the front part of 


the truck-tractor to the rear part of the earth scraper was 68 
feet." 


* * 


CROSS EXAMINATION 
By Mr. McKay: 
Q. Now, Mr. Miller, what were the light conditions on the 
date of this accident or as of the time of this accident, do you recall? 
A. I would say they were excellent. : 


Q. It was a bright sunny day, is that your testimony? A. Yes, 
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Q. Now, Mr. Miller, I believe there has been testimony about 


an overpass over the tracks on route 50. Are you familiar with that 
overpass, sir? A. Yes, sir. 

Q. Were you familiar with the overpass on the day of the acci- 
dent? A. Yes, sir, I was. 

Q. Did you know, Mr. Miller, that Whitfield road, after you 
pass by Lanham Station Road on your left, continues on to Route 50? 
A. Yes, Sir I did. 

* ss * * 

Q. Isn't it a fact, sir, that the road that Route 50--If you turn 
left on Route 50 you will almost immediately cross over the overpass 
over the railroad tracks? A. Yes, sir. 

* * * * 

Q. And you knew that as of the date of this accident, is that 
correct. A. I knew it existed. 

Q. Andisn't it true, sir, that you had been over that overpass 
before? A. With this type equipment ? 

Q. No, not necessarily. Had you been over that overpass in 
any type of motor vehicle before that day? A. Yes, sir. 

Q. And isn't it a fact that that overpass is about 1900 feet to 
the north of the Lanham Station crossing? A. I don't know the dis- 
tance but I would say yes, that would be true. 

* ok a ak 

Q. And isn't it a fact, Mr. Miller, that one can get over to 
Silver Spring by going down from Ardmore by going down the George 
Palmer Highway, turning right on Landover Road and then on over to 
Silver Spring? There is a route which takes you there, is there not? 
A. It depends on what type of vehicle you would be travelling in. 

Q. There are roads which take you there are there not? 

A. Yes, if you're going to travel in an automobile you could go there. 

Q. Allright. Your answer is yes? Is that your answer, sir, 
there are roads? A. Yes, I say you can go under certain circum- 
stances. 
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Q. Mr. Miller, have you ever traveled that road between 
Ardmore and Silver Spring in either direction which would take you 
on the George Palmer Highway and then on Landover Road? Have you 
traveled it in any kind of equipment or motor vehicle? : 

* * * * 

62 Q. My question was whether you had traveled between the 
Ardmore area and the Silver Spring area over the roads which I just 
pointed to, at any time in any kind of equipment or motor vehicle? 
A. Yes, sir. : 

Q. And, in order to cross--in making that trip do you cross 

63 railroad crossings at grade? A. No, sir. : 

* a * * 

82 Q. Mr. Miller, from the time the buzzer sounded until you 
left the equipment did you keep your eyes on the watchman ? A. Not 
consistently. | 

Q. What were you doing? A. In what respect, Mr. McKay? 

Q. What were you doing between the time the buzzer sounded 
and the time you left the equipment, for safety I presume ? A. Iwas 
waving to the train, when we saw the train ahaa we waved our 
arms to the train approaching. 

Q. You were looking up the tracks, were you not ? A. I 
would say yes. | 

Q. Andthe watchman's shack was behind you, was it not? 

A. That's correct. , 

Q. So you didn't keep your eyes on the watchman the entire 
time, did you, between the time the buzzer sounded and until you left 
the equipment? A. Not the entire time. : 

Q. Exactly what did you see the watchman do? A. LikelI 

said before, I thought he became panic stricken. 

THE COURT: No, the question is, what did you see him do, 
not how he looked to you. 

THE WITNESS: Well, he just seemed to wring his hands and 
do nothing, your Honor. I mean he just didn't know what todo. He 
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was terrified, more or less. 

THE COURT: You saw him wring his hands. You were asked 
what did he do and not how he looked to you. Just listen to questions 
very carefully and answer them and do not make any additions. 

; * * a * 
87 [WILLIAM HERBERT LINDSEY 
called on behalf of the plaintiff, and having been duly sworn, was exa- 
mined and testified, as follows: 
DIRECT EXAMINATION 

By Mr. Bernstein: ] 

Q. Incidentally, when Mr. Miller said something to you about 
a train must be coming, did you actually hear any buzzer yourself, or 
hadn't you yet come up? Do you recall? A. No, I don't recall. 

Q. Do you recall seeing the watchman, the crossing watchman 
that was there? A. I saw him running up the track. 

Q. That's the first time you observed him? A. That's the 
first time I saw him. 

Q. And what was he doing when he was running up the track? 
A. He had this little red flag in his hand. 

* * * 

CROSS EXAMINATION 

By Mr. McKay: 

Q. Mr. Lindsey, did you see the watchman at any time at that 
crossing that day? A. The first time I saw him he was going up the 
track. 


Q. You didn't see him run into the shack, did you? A. No, 


sir. 
* * * * 
95 Q. Where was the train when you first saw it with respect to 
the route 50 overpass? A. Well, he was right there. I would say he 
was under it. 


Q. Under the overpass? A. Yes. 
* * * 
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97 [RICHARD HARRISON STANCLIFF 
was called to the stand as a witness by counsel for Plaintiff » and having 
been first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 


By Mr. Bernstein: | 
103 Q. You have normal sight and hearing? A. Yes, sir. 


Q. Did you hear anything as if brakes were being applied, like 
a screeching or any noise like that? A. I couldn't say that I did. 

Q. Did you observe anything like sparks flying from the wheels 
of the engine or between the wheels andthe rail? A. No, Sir. 

Q. Did you see anything like a cloud of sand or dirt in and 
around the wheels of the engine? A. No, sir. 

Q. Did the train, from what you observed, appear to be going 
the same speed, faster, or slower in those last seconds? A. I 
couldn't tell whether he had slowed up any or not. It didn't appear to 
me he had slowed down any. | 

MR. BERNSTEIN: No further questions. 

CROSS EXAMINATION 

BY MR. MCKAY: 

Q. Mr. Stancliff, did the watchman run into the shack before 
he went up the tracks? A. No, sir. 

Q. Did he have his red flag in his hand when he ran up the 
tracks? A. Yes, sir. 

* * * * | 

104 Q. Mr. Stancliff, where was the train when you first saw it? 
A. It was coming out from underneath the viaduct. : 

oe * ae * 

105 Q. Have you ever seen a train before this day coming from 
Baltimore while you were at the intersection in Lanham? A. Which 
intersection ? 

Q. I should say the crossing at Lanham, sir? ‘Have you ever 
seen, before this day, a train coming from the direction of Baltimore 
while you were at the Lanham Station crossing? A. Yes, sir. 
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Q. And I would like to ask you at what point with respect to the 
overpass can you first see that train as it comes toward you. A. Just 
before it goes under the viaduct. 

cd % * 

106 [ REDIRECT EXAMINATION 

BY MR. BERNSTEIN:] * * * 

Q. Now, with respect to the inquiry put to you by Mr. McKay 
as to whether you saw the watchman go into the shack, were you 
watching him every moment? Could he have gone in the shack and you 
not see him? A. No, sir; he did not go into the shack. 

* * * * 

108 MR. BERNSTEIN: [If the Court please, I call Mr. Hodges as an 
adverse witness under the rules. 

THE COURT: No, you cannot make any such announcement. I 
do not permit that. If a question arises in the course of the examina- 
tion and it is necessary to make a determination, then I will make it. 

MR. BERNSTEIN: May I say something to the Court at the 
bench? 

THE COURT: No. You may proceed. 

MR. BERNSTEIN: Well, the point is that I do not want to call 
him as my witness in certain respects. 

THE COURT: You may proceed. Every witness that you call 
is your witness. The question of being adverse or not arises when the 
extent and character of the interrogation comes into play. 

MR. BERNSTEIN: I don't wish to transgress your Honors 
ruling but I did it for the purpose of not being bound by this witness' 
testimony. 

THE COURT: Iam not so sure. There is no such thing as be- 


ing bound by a witness’ testimony. That is an outmoded concept. 

Under modern procedure any party has a right to call two witnesses, 

for example, and they may waver or differ between themselves, and 
109 the party would not be bound by either. The question of whether 


a person is adverse or not only arises in connection with the character 
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of the interrogation that counsel may engage in. 
Whereupon 
HOWARD PRICE HODGES 
was called to the stand as a witness by counsel for Plaintiff, and 
having been first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION : 

By Mr. Bernstein: 

* * * 

Q. Use that microphone in front of you, please. You are em- 
ployed by the Pennsylvania Railroad. What do you ah with the rail- 
road? A. Iam an engineman. 

110 Q. Were you employed by the railroad on Saiiaiy the 25th, 


1955, Mr. Hodges, in the same capacity? Were you an engineman on 
January 25, 1955? A. Yes, sir. : 

Q. For the Pennsylvania Railroad? A. Yes. : 

Q. And you were the engineman on the train that collided with 


this construction equipment? A. Yes. | 

Q. Who was your fireman on that run? A. 7 fireman was 
Mr. Graham. 

Q. Now, Mr. Hodges, prior to January the 25th, 1955, the day 
when this accident occurred, how long had you run on the same track, 
same route? A. Well, I had been running up there oh, about fourteen 
years, I believe, and I fired up there before that. 

Q. In other words, you were very familiar with this run of 
track, is that correct? A. Yes, sir. | 

Q. Now, how fast was your engine going on this particular day 
as you came around the curve before Lanham crossing? 

THE COURT: Can that not be stipulated? That was all brought 
out and never was in dispute. 

MR. BERNSTEIN: I understand it was eighty miles an hour, 
your Honor. 

111 THE COURT: Can it be stipulated the speed was s eighty miles 

an hour? 
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MR. MCKAY: Yes, your Honor. 

THE COURT: Very well. 

BY MR. BERNSTEIN: 

Q. Mr. Hodges, with the train of the type you were operating 
that day, the same kind of locomotive and same number and kind of 
cars on this kind of track that you were driving on that day, under the 
weather conditions that they were like that day, with the train going 
eighty miles per hour, if it were thrown into full emergency, what dis- 
tance would it require to stop the train? A. What distance? I think it 
would take 3,000 feet to stop that train. 

Q. Is it possible, Mr. Hodges, that the train, under those cir- 
cumstances, could be stopped in say 2500 feet ? 

MR. MCKAY: I object to that question. The witness has 
answered. 

THE COURT: I will allow the question. This is in the nature of 


cross-examination. 


* * 


[ By Mr. Bernstein: ] 
Q. Let me repeat it. You have said it could be stopped at 


3,000. I have asked you whether, under the same conditions and so 
112 on, you think the train could have been stopped in say 2,500 
feet ? 

THE COURT: He has already stated it would be 3,000 feet. 

MR. BERNSTEIN: I am asking him if it possible for it to have 
been stopped in 2,500. 

THE WITNESS: I don't think it could be stopped in 2,500 feet. 

* * * od 

113 | By Mr. Bernstein: ] 

Q. Mr. Hodges, will you listen carefully, sir, to these ques- 
tions and answers that I am going to read to you, and when I have com- 
pleted the reading, please state whether those questions were asked 
of you and whether you do so answer. 

THE COURT: What is the date of the hearing you refer to, and 
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what is the page number ? 


Honor. 


MR. BERNSTEIN: Page 32, on January the 29, 1958, your 


"Q Mr. Hodges, operating the type of ae and train 
that you were operating on the day when this accident happened, 
and operating that type of engine and train on the kind of track 
and under the circumstances that you were then operating, in 
terms of weather and so on, could you have stopped that train if 
you applied the brakes fully; could you have stopped that train 
in 2500 feet? A I don't think I could. | 

"Q@ You don't think you could? A No, sir. 

"Q Have you always been of the same opinion that it 
couldn't have been stopped in 2500 feet? A Well, I think I said 
once that I thought it could be stopped in 3,000 feet. But at your 
suggestion I believe I said it might be possible. 

"Q Well now, Mr. Hodges, when you say at my sugges- 
tion, let us be clear. Isn't what you mean this, that in a previ- 
ous hearing on this matter I asked you this question, did I not? 
And this is a question I put to you at another hearing: "Is it 
possible it could be stopped in 2500 feet?' Do you remember 
my asking you that question, in an open hearing? A Yes. 

Not in an open hearing. I don't remember it at 2500 feet. 

"Q Do you remember, Mr. Hodges, my asking you that 
question in a room in this building last spring? A In this very 
building? 

"Q In this very building. A Yes, in this building. 

"Q Didn't I ask you the question, ‘Is it possible it could 
be stopped in 2500 feet?’ Do you remember my asking you that 
question? A Yes, I remember. 

"Q And do you remember answering me it might be 
possible? A I said it might be possible." | 
Q. Now, do you remember me asking you those questions and 


you answering the way I have just read? A. I remember some of it. 
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But I think I first said 3,000 feet and that it would take about 3,000 feet, _ 
I thought, to stop the train. 

Later, you asked, didn't I think that it was possible to stop the 
train from 2500 feet, and I said I thought it might be possible, but after 
thinking it over I don't believe it could have been stopped in 2500 feet. 

Q. You mean, sir, after thinking it over after I asked you the 
question you changed your mind? A. After the question, yes. 

Q. When I asked you that question the last time, Mr. Hodges, 
you had already been operating on engines for about fifteen years, 
hadn't you? 

THE COURT: I think I will exclude that. You have probed that 
sufficiently. 

MR. BERNSTEIN: I will leave the subject, your Honor. 

BY MR. BERNSTEIN: 

116 Q. Mr. Hodges, I frankly have forgotten this, but when you 
come around the curve before the Lanham crossing, is the engine 
making a left-hand turn or right-hand turn? It is a right-hand curve, 
isn't it? A. It is a left-hand curve. 

Q. Left-hand? A. Left-hand. 

Q. And, I should say, going from Baltimore to Washington it 
is a left-hand curve? A. Yes, sir. 

Q. Now, which side of the locomotive does the engineer sit on? 
Which side of the engine? A. On the right side. 

Q. And the fireman sits on the left side? A. Yes. 

Q. So, if you came around a left-hand turn with the crossing 
up ahead, the fireman would have the first opportunity to see down the 
tracks, is that correct, sir? A. The fireman was taking care of the 
boiler. 

Q. I didn't ask you-- 

THE COURT: Let him finish his answer, and if it is not re- 
sponsive you can move to strike it out. Finish your answer. 


* * * * 


Ei THE WITNESS: Yes, he would have some advantage over me on 


that left side. 

BY MR. BERNSTEIN: 

Q. And one of the duties of the fireman on the train is to keep 
a lookout down the tracks, isn't that right? A. The fireman is to 
assist the engineman in keeping a lookout down the track. 

* * * * | 

Q. So, on January 25, 1955 both of you were familiar with the 

118 fact that when you were going from Baltimore to Washington 
that you would have this left-hand curve before you came to Lanham 
crossing. You knew that and he knew that, isn't that correct? 

* ae a x 

THE WITNESS: I knew there was a left-hand Sues I should 
think he would know it. 

* * 

BY MR. BERNSTEIN: 

Q. You knew as you came around this left-hand curve that the 
Lanham crossing would be up ahead on the track, did you not? A. It 
was up ahead, yes. 

Q. You presumed the fireman knew-- 


THE COURT: Iam not going to permit any more waste of time 
along this line. This witness is an experienced engineman. He said he 
had been on that run for fourteen years, so we can assume he knew the 


various landmarks. 
119 BY MR. BERNSTEIN: 

Q. Now, had you ever, at any time before in traveling this 
route, ever seen any equipment or a truck or automobile or anything 
else stopped on this Lanham crossing as you came oe on your train? 
A. Not at Lanham crossing; that I recall. 

Q. Because at the Lanham crossing, the Sexson was-- 

THE COURT: Oh, no. You are not testifying, are you? 

MR. BERNSTEIN: Iam sorry. : 

BY MR. BERNSTEIN: 

Q. You knew at the Lanham crossing there was a crossing 
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watchman, didn't you? A. Yes, sir. 
Q. So that on this particular day, January the 25, 1955, when 


you came around this curve and saw this equipment or whatever it was 


on the crossing, that was an unusual sight to be seen on that crossing, 
wasn't it? 
THE COURT: You may not ask questions in that form. You may 
ask him if it was unusual but please do not testify yourself. 
BY MR. BERNSTEIN: 
Q. Was that unusual on January the 25, 1955, when you came 
around the curve to see something on the crossing? A. What was I 
doing ? * is e § 
120 A. Well, yes it was unusual for that crossing but not for some 
others. 
* * 
121 CROSS EXAMINATION 
BY MR. MCKAY: 
Q. Mr. Hodges, do fusees always light the first time you 
strike them? A. No, sir; they don't. 
122 Q. And do I understand correctly, that they first give off a 
yellow light? A. That's right. 
Q. And is it correct to say that they gradually turn red? 
A. Gradually turn red, yes. 
Q. Mr. Hodges, you testified that one of the duties of the fire- 
man is to act as lookout. Does he have other duties, sir? Does a 
fireman have other duties other than as a lookout? A. Yes, sir; he 
has to take care of the boiler; fire the boiler to furnish steam to heat 
the train in cold weather, and it was a cold day; cold enough for him 
to require steam heat. And he was taking care of the boiler coming 
down from Baltimore. 

_ Q. Mr. Hodges, do I understand, sir, that you testified that 
you have seen vehicles on railroad crossings before this date? Is it 
correct, sir, that you had, before this date, seen motor vehicles on 
railroad crossings? A. I have seen motor vehicles cross the track 
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before the engine reaches the whistling post, and still see them almost 


every trip I make to New York. Sometimes I see as many as three 
cross at one crossing. | 

Q. Three a trip you have seen it at times, that often? Have 
you seen it as often as three a trip? A. No, I mean as many as three 

123 go across one crossing before the engine reaches the whistling 
post. 

Q. And will you state whether it is your practice upon seeing 
such a vehicle to slam on the emergency brakes? | 

.MR. BERNSTEIN: Objection. 

THE COURT: Overruled. 

THE WITNESS: We don't put the emergency brake on when we 
haven't reached the whistling post. This particular place I have in 
mind is a place where the track is straight for quite a distance and I 
can see farther than I can at many other crossings. 

Other times I may see a single automobile go across at other 
crossings where I don't have very much view, but sometimes they are 


going across maybe thirty miles an hour. 


* * * * 


BY MR. McKAY : “i 
Q. And as you approached Lanham station, sir, would you 


please tell us with respect to the Route 50 overpass where you can 
124 first see the Lanham Station crossing ? ! 


* * * * | 


A. I think about two catenary poles north of the bridge of Route 50. 
* * * * 

125 Q. Now, sir, turning your attention to that day, were you 
looking ahead as you came down the line from Seabrook to Lanham? 
A. Iwas. : 

Q. And you were in your seat, were you not? A. Yes. 

Q. And you saw this equipment on the tracks at some point, 
did you not? A. Yes. | 

Q. And can you tell us now, sir, where your train was when 
you first saw this equipment on the tracks? A. Well, as near as I 


98 
could tell you, I was about two catenary poles north of the bridge, 
possibly it might have been a little more than that. Iam running 
eighty miles an hour and it just comes up that quick. 

Q. Well, when you noticed this equipment, what did you do, 
sir? A. I thought it was something going across the track, over the 

126 crossing, and I watched it. When I went under the bridge I 
turned my bell on and when I went under the bridge I knew the whistle 
post was just south of the bridge, to be ready to blow my whistle, and 
I started blowing the whistle at the whistling post. 

* * * * 

A. I started blowing the whistle at the whistling post and kept watch- 
ing him, thinking he was moving over the crossing, but before the end 
of the first blast, which was a long blasted whistle, I kept seeing him. 
I leaned forward to get a better view of him and I saw he was not 
moving. I saw this arch--the trailer curved up, and I could tell he 
was not moving. 

Q. What did you do? A. I just caught the brake handle and 
pulled it right into emergency as quickly as I could pull it in there. 

Q. Then what happened? A. Well, the brake took hold and I 
took one look across there, and I had my throttle off and my brake in 
emergency and that's all I could do to get stopped. I could warn my 
fireman to give him a chance, and I called him andI said, "Graham, 

(127 there is something on that crossing down there and it's not 
moving."' And then I stepped up to get a better view, and the second 
time I said, "He's not moving" and the third time I said, ''He's not 
moving and we are going to hit him," and we did hit him. BANG. The 
engine was derailed, bounced up in the air, and when it came down it 


was on the cross tie and it was just bouncing up and down and rolling 
from side to side, and it went on down the track. 


I reached up and pushed the panic grabdown button. I opened 
the switch, emergency switch, to put the fire out in the boiler, and I 
reached over to shut the bell off. I heard air blowing out the side of 
the cab and I shut the bell off thinking I would save some air. 
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The engine kept bouncing over the ties and going on down the 


track. I thought then, "We haven't turned over yet, so the engine won't 
go very far now before it will stop."" And when it turned over the top 
of the hill, started downgrade, which is a downgrade for more than a 
mile, I thought it wasn't slowing down as fast as it should, and I looked 
at my air gauge and all my air was gone off the engine. 

When the engine kept. on going for more than three-quarters of 
a mile south of the crossing--maybe a little more than that--finally it 
come to a stop. : 

When it came to a stop I said to the fireman, "The first thing 
we will have to do is flag this northbound train," and he said, "I have 

128 already put three lighted fusees out on the northbound track." 

Well, I said, "That's good."" Then we got down on the ground 
and took the red flag down with us and I saw a brake cylinder on the 
engine, the side had been sliced right off of it. There was a great big 
place cut right off the side of the brake cylinder. That's where the air 
went. : 

I told the fireman to take the red flag and go down to the tele- 
phone and call the operator at Lanham over and tell him to hold all the 
trains, "We have had an accident on the Lanham crossing," and to take 
the red flag along with him. "If anything comes up before you get to the 
telephone, flag them." : 

And I went around the engine looking to see if there was a body 
or any indication of any under there, and whatever damage I could see. 
When he came back from the telephone I asked him what he said, if he 
had gotten there. He said yes. I found quite a bit of damage on the 
engine but no bodies. 

I went back toward the rear of the engine and I had one car 
coupled to the engine and I had had six cars on it when I left Baltimore. 
The other five cars were not in sight. ! 

When the fireman came back I told him to stay with the engine 
and, "I will go to the telephone and talk to the train dispatcher in 
Baltimore." I told the train dispatcher we had had an accident; hit 
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something, and that the engine was derailed and we would need a wreck 
129 train to get it in condition to move it. And that I didn't know 

what the condition was at Lanham crossing. Five cars and the train 
crew must be up there. He said, "Yes, I understand number one track 
is knocked out of line,'’ which indicated to me that he had talked to 
someone of the train crew. 

Then he said, "Nobody was hurt that I know of."" And I told him 
there was nobody hurt at our end either. 

BY MR. MCKAY: 

Q. Well, Mr. Hodges, had you lost your brakes, sir, as a re- 
sult of the air escaping? Had you lost your brakes after the crash as 
a result of it? A. After the crash I lost the brakes on the engine. 

Q. Mr. Hodges, did you feel that the brakes took hold after you 
slammed them into emergency? A. I did. 


Q. Did the train slow down between the time you slammed it 


in emergency and the time of the impact? A. Yes, it did slow down 
some. 

Q. Mr. Hodges, on the basis of your experience as a railroad 
engineman, Sir, can you state whether or not when emergency brakes 
are applied at point "A", and the train stops at point 'B", the rate of 
slowing down is the same between "A" and "B" or is the rate of slow- 
ing down, does it vary? A. I don't think itis. When the brakes are 

130 first put into emergency and the speed is as high as eighty 
miles an hour, as it was, the train doesn't seem to slow down very 
fast for the first 25 to 30 miles per hour, but after the speed gets down 
to about fifty or 55 miles an hour, it will diminish rapidly and the 
train will stop in a little ways. That is my experience. 

Q. What was the railroad speed limit in this area that you 
were traveling? A. Railroad speed limit? 

Q. Yes, sir, for your train? A. It was eighty miles an hour. 

MR. MCKAY: No further questions. 

REDIRECT EXAMINATION 

BY MR. BERNSTEIN: 
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* * * * | 
131 Q. Now, sir, before this accident occurred, when you came 
around the curve just before the Lanham crossing, if there had been 
fusees that were lighted on the crossing, what would you have done as 


132 you came around the crossing and saw these fusees? 


THE COURT: Around the crossing? 

MR. BERNSTEIN: Iam sorry. Around the curve and saw 
fusees lighted on the Lanham crossing? 

THE WITNESS: If I saw fusees on the Greesine I would have put 
the brake on. 

BY MR. BERNSTEIN: 

Q. You would have slammed it on, wouldn't you? Isn't it fair 
to say you would slam the brakes on? A. It depends on how far away 
I was seeing it. I might have beén able to stop with a service applica- 
tion. 

Q. No, I mean the curve immediately preceding the Lanham 
crossing. A. Coming around the curve there I would — the brake 
on, put it on in emergency. | 

Q. If you had seen fusees lit on the crossing at anaes 
A. Yes, sir. ! 

Q. Under the conditions that prevailed the day of this accident, 
Mr. Hodges, at the time of the day this accident happened, would it 
have been easier for you, if there was a man with a red flag waving 
near the Lanham crossing, or if they had lit a fusee, which could you 
have seen easiest? A. At that time of day it would be hard to say, be- 
cause it is just about sundown. It is not dark and it is not bright day, 

133 and it is hard for me to say whether I could see a flag or a 
fusee best. : 
| Q. Had the sun set yet? A. I don't think it had set, but if it 
hadn't set it was behind the clouds. 

Q. In other words, is what you are getting at, ‘ it fair to say 

it was dusk? Is that what you are trying to say? A. Yes, sir; dusk. 


Q. Did you ever see the crossing watchman before the collision? 
A. Did I-- 
Q. Did you see the crossing watchman at Lanham waving a red flag before 
the collision? 
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A. No, sir; I did not. 
Q. Did you see him, whether he was waving a red flag or not, 


at that crossing before the collision? A. Did I ever see him? 

Q. I mean on that day. I don't mean on previous days. 

THE COURT: Then do not say "ever." 

A. Inever did see him on that day. I don't remember seeing anyone 
there. 

bs Ld 

134 BY MR. BERNSTEIN: 

Q. I believe you testified you put the brakes on when you were 
about at the whistle post. A. No, sir, not at the whistle post. I 
started blowing the whistle at the whistle post. And that is on the first 
catenary pole south of the overhead bridge, route 50, and I put the 
brakes in emergency at about the time--the end of the first long blast 

135 of the whistle, or probably one and a half or two catenary poles 
south of the bridge. 

Q. You mean closer to the crossing from the bridge? 

THE COURT: Please do not cut the witness' answer off. Wait 
until he finishes his answer. 

MR. BERNSTEIN: I thought he had finished. 

Q. When you say "two catenary poles south of the bridge," you 
mean that you were closer to the crossing than the bridge? 

THE COURT: He has answered the question. 

A. Yes, closer to the crossing than the bridge. 

Q. Now, when you testified under Mr. McKay's questioning, 
about seeing automobiles on crossings, you didn't mean the Lanham 
Station crossing, did you? 

THE COURT: He testified he has seen them at other crossings. 

MR. BERNSTEIN: I want to make it clear. 

THE COURT: That is not proper redirect examination. 

BY MR. BERNSTEIN: 

Q. Then am [I to understand you have never seen an automobile-- 

THE COURT: Iamexcluding that question. 
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Q. Now, you say that you would first be able to see the Lanham 
crossing when you were about two catenary poles north of the bridge or 
136 possibly a little more. At what point would the fireman, if he 
were in his seat, be able to see the crossing if you were on track num- 
ber three? A. Well, I couldn't say. You come around a long left-hand 
curve and I don't know just what point he could see from the left side. 

Q. In any event he could see sooner than you could? A. I 
think he could see a little sooner than I could, maybe. 

a ae a * 

MR. BERNSTEIN: If the Court please, I would like to read in 
evidence a portion of the defendant's pretrial statement, and I will hand 
it to the clerk. 

THE COURT: Very well. 

MR. BERNSTEIN: It is the fourth full sentence and is page 27 
of the record, your Honor. It has the figure "70" in it, 

THE COURT: Any objection? 

MR. MCKAY: I haven't seen it yet. Iam Be for it now. 
tie«- NO; sits 

137 THE COURT: Very well. You may read it. 

MR. MCKAY: May we read other portions of « if he reads a 
sentence from it? 

MR. BERNSTEIN: That would be most unusual for the defendant 
to read its own pretrial statement. 

THE COURT: Will counsel come to the bench? 

(AT THE BENCE:) | 

THE COURT: What part do you want to read?» 

MR. MCKAY: "The engineer, despite his best effort »" and I 
think it precedes that. 

THE COURT: Well, of course, pretrial statements are pre- 
pared by counsel. Counsel are authorized to make admissions for 
purpose of litigation, and any statement contained in a party's pretrial 
statement, prepared by counsel, is admissible in evidence as an ad- 
mission against interest, and you may read anything in the plaintiff's - 
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pretrial statement, Mr. McKay. 

Counsel may not read his own pretrial statement because that 
becomes a self-serving declaration. 

MR. MCKAY: May Iibe heard? I think it is an incomplete read- 
ing if he only reads that one sentence. 

THE COURT: That is different. What part do you wish him to 
read? 

MR. MCKAY: May I look at it, sir? 

THE COURT: There is no doubt that any statement that quali- 
fies, explains or completes the statement read by opposing counsel can 

138 be read. 

MR. MCKAY: I would like to read the sentence preceding this 
one, your Honor. 

THE COURT: I think if you are going to read the sentence that 
you have indicated, Mr. Bernstein, that Mr. McKay would have a right 
to read the preceding sentence, because the two go together. 

MR. BERNSTEIN: I won't pursue the point, but I certainly 
would object to that. I think that would be self-serving. 

THE COURT: Then perhaps you do not wish to read the other 
sentence. 

MR. BERNSTEIN: No, sir; I still want to read it, and say that 
"this is from their pretrial statement." If he chooses to read it I will 
object to it, but I won't pursue the matter. 

THE COURT: Very well. 

(IN OPEN COURT:) 

MR. BERNSTEIN: If it please the Court, ladies and gentlemen 
of the jury, Iam reading from a so-called pretrial statement filed by 
counsel for the defense in this case. It reads in part as follows: 


"The train was traveling at a speed of seventy miles 


an hour when it struck the equipment." 
And now Mr. McKay will read from the same statement. 
139 MR. MCKAY: Iam reading, ladies and gentlemen, the sentence 
immediately preceding the sentence Mr. Bernstein read: 
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"However, despite the engineers intense efforts, the 
train could not be stopped before colliding with the plaintiff's 
equipment." | 
* * * 

[ HARRY ELMER PIERCE 
was called to the stand as a witness by counsel for the plaintiff » and 


having been first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 

BY MR. BERNSTEI: ] 

Q. What is your occupation? A. Brakeman for the B&O Rail- 


road. 
Q. And how long have you been a brakeman on the B&O Rail- 
road? A. Since January the 3d, 1946. | 
* * * * 

140 Q. In your work as a brakeman, did you have training in the use 
of fusees, railroad fusees? A. Yes, sir. 

* * * * 

142 Q. Now, would you very briefly describe how you would light a 
railroad fusee like this? A. I would pull the cap off the top by the 
piece of cloth you see here. 

Q. You mean by this black thing? A. Yes. 

143 Q. Then what? A. And then strike the top of the fusee, after 

removing the top. | 

* * * * 

THE COURT: * * * * How do you light a fusee? 

THE WITNESS: I would take the top off the fusee. It would 
have the paper away from the top, and strike the top of the fusee. 

BY MR. BERNSTEIN: | 

Q. What would you strike the top of the fusee with? A. Strike 
it with the cap. : 

Q. That is the cap that is actually on top? A. On top; yes, sir. 

Q. On the average how long does it take to open up and light a 
fusee, a railroad fusee? A. I would say in about five or six seconds. 
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* 


CROSS EXAMINATION 
BY MR. MCKAY: 
Q. Mr. Pierce, you have lit a lot of these fusees, have you not? 
A. Yes. 
Q. Do they always light on the first time you strike them? 
A. No, sir. 
; * * * 
146 [ROBERT C. THOMASON 
was called to the stand as a witness by counsel for the plaintiff, and 
having been first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. BERNSTED: ] 
147 Q. Now on January 25th, 1955, you were on the Lanham Cross- 


ing as a crossing watchman, weren't you, when this accident happened? 


A. Yes. 

Q. How long did you work as a crossing watchman prior to that 
day? A. Ihave been a crossing watchman approximately two years 
prior to that particular day. 

4 * *x * 

Q. How long had you been a crossing watchman at the Lanham 
crossing up to that day? A. I think it was about seven or eight months; 
I'm not sure. 

* * * bd 

148 MR. MCKAY: I object to testimony from the crossing watch- 
man for reasons I would like to state at the bench, if I may. 

THE COURT: Very well. 

(AT THE BENCH:) 

THE COURT: I try to keep bench conferences at a minimum. 
They involve a consumption of time. What is your point? 

MR. MCKAY: Your Honor, in view of the Court of Appeal's 
opinion in this case, we take the position that any evidence with re- 
spect to the alleged activities or negligence of the crossing watchman 
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is inadmissible. 

THE COURT: We have been through that in connection with the 
motion to amend the pretrial order. | 

149 MR. MCKAY: But it wasn't on the record, sir, and I feel I 

should protect myself. May I have a continuing objection? 

THE COURT: There is no such thing as a continuing objection. 
You objected and your objection is overruled because I have allowed an 
amendment to the pretrial order. : 

* a 

[ IN OPEN COURT: ] | 

THE COURT: The reporter will read the last question. 

(The question was read as follows:) 

"Q Before you started working as a crossing watchman did you 
go to any school, or did you get any kind of training?" 

150 THE WITNESS: I was trained as a crossing watchman under 

other qualified crossing watchmen. ! 

BY MR. BERNSTEIN: 

Q. You mean at a particular crossing you would go there and a 
man who was on that job would show you what to do? A. Yes. 

Q. Did you work under only one man or more than one man to 
get that training? A. I worked under two different men. 

Q. For how long did you work under these two men to get that 
training? A. I worked under each man eight hours. | 

Q. Did you have any other training other than given you by 
these two men? A. I was qualified as a watchman by my supervisor 
after I had trained under the crossing watchmen. 3 

Q. You took some sort of an oral test that your supervisor 
gave you? A. Yes. 

Q. Atacrossing? A. No, it wasn't ata crossing. In his 
office. 


Q. In his office down here at Union Station? A. Yes. 
Q. Well, in his office in Union Station did he show you how to 
use any of the equipment that you were going to use as a crossing 
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151 watchman? A. No, he went over the different rules as a cross- 

ing watchman with me. He read them to me and explained them to me. 

Q. How long was that session when he went over the rules? 
A. I don't know exactly what the time was. Approximately an hour, I 
guess. 

Q. That was the only training you received other than what you 
received under the two crossing watchmen? A. Right. 

Q. The two crossing watchmen you trained under, did they show 


you how to use the different equipment used by crossing watchmen? 


A. They showed me what I was supposed to have and where it was 
located, and that's all there was to it. 

Q. What did they show you by way of equipment that you were 
supposed to have at your crossing ? 

* * * * 

A. They showed me there was supposed to be a stop sign, red flag, red 
lantern, fusees, and a whistle at the watchman's box. 

Q. Where would the fusees be kept at a crossing watchman's 

152 shack? A. They are not kept at any particular place at any 
crossing. In other words, a lot of times the fusees are stolen, so they 
try to hide them different places. 

Q. At the Lanham Crossing you had a watchman's shack right 
by the crossing, didn't you? A. Yes. 

Q. On January the 25, 1955, where were the fusees? A. They 
were behind the door in a box. 

Q. Could you just merely walk in and grab them and walk out ? 
A. No. 

* * * * 

Q. You said they were behind the door in something. I think 
you said a box. If you wanted to get a fusee from the shack what would 
you have to do, walk in the door of the watchman's shack? Is that 
correct? A. Yes. 

Q. Then what? A. It depends on what--what I am getting it 
for. I mean I can walk in the door and open the door and the door comes 
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back and you walk behind the door and get the fusees out of the box. 

153 Q. If you were in a hurry on January the 25, 1955, how would 
you have gotten into the shack and gotten the fusee? Would you des- 
cribe it? A. Well, due to the circumstances, I didn't try to get a 
fusee because it was still day, and we hadn't been told to use fusees 
in the day. In other words, they had signals for day and signals for 
night. | 

Q. You had never been told to use them in the day at all? 

A. No. 

Q. Never? A. Not a fusee. 

Q. Did you read any railroad rule or was any railroad rule 
read to you about using a fusee in the day time? A. The rule was read 
to me, but I don't recall it saying to use a fusee during the day. 

Q. Assuming it was 7 o'clock that night, so it was dark, and 
you had wanted to get a fusee out of the shack, how would you have 
gone in there and gotten it? A. Ican't say, because there are different 
circumstances, sir. | 


Q. Iam talking about January the 25, 1955, the day of this 
accident. If it had already been dark and you had wanted to get a fusee 
in the shack, describe how you would walk in to reach in there to get it. 

154 A. I don't know because at the time it wasn't dark and since it 
wasn't dark and the day signal could be seen clearly, the first thing I 
thought about was using that. As far as I could. : 


* * * * 


Q. Was it merely a question of opening a door and reaching be- 
hind in a box and getting a fusee? (Demonstrating) A. It.wasn't like 
that due to the circumstances; not like you did. : 

Q. Then you describe it. A. I can't very well describe it. I 
would have to be at that particular box in the case like it was then. 

oe * ae * 

Q. In training under these crossing watchmen did they light 
fusees or show you how to light them? A. I don't understand who you 

155 mean. 
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THE COURT: Did anybody show you how to light a fusee? 
THE WITNESS: Your Honor, the crossing watchmen showed me 
the fusee and showed me the right end of the fusee and there was writing 


on the fusees and I could understand that, and that was:all.. 


BY MR. BERNSTEIN: 

Q. Did they light one to show you how to do it? A. No, they 
didn't. 

Q. Did you ever on the job light one to see how to do it? A. On 
the job, no. 

Q. While you were in training did you ever light one to see how 
to do it? A. They didn't give me that. When I was in training they 
didn't give me that. 

bd * * * 

156 Q. Tell me, as you understand it, what the instructions on the 
fusee tell you to do in order to light it. 

* * * * 

THE WITNESS: I was told that in case it was too dark for the 
day time signals to use a fusee. On the fusee it has a piece of black 
tape you pull off the cap and you screw--disconnects, kind of, and you 
turn it over and it has a rough surface on one end and you strike it 
against the other part of the fusee. 

Q. How long does it take to do that? A. I don't know. 

Q. You have no idea? A. No. 

Q. Didn't these crossing watchmen who helped train you tell you 
how long it took to light one? A. No. 

Q. You don't know whether it takes a minute or five seconds? 
A. No, I don't know. 

Q. You had fusees at your shack on January the 25th, 1955, 
didn’t you? A. Yes, they were there. 


* * * * 


157 Q. On January the 25, 1955, when this rig or truck got stuck 


on the crossing, did you forget you had those fusees in the shack? 
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A. Due to the circumstances, when the rig got stuck on the crossing, 
I realized I had a red flag in my hand and I knew I didn't have too much 
time to worry about running to the shack. In fact, it was still day, and 
I figured the red flag could be seen at a distance, so I started running up 
the track with the red flag. It wasn't a question of forgetting. 
* * * * 
165 MR. BERNSTEIN: [At the bench:]  ****** 
In respect of interrogatory No. 2 as the Court's first redraft, I think 
this would be called, appears, it says, 'Was the defendant's engineman 
guilty of any negligence". I think it should read, "Was the defendant's 
166 engine crew". It should include the fireman too in terms of 


lookout. 
THE COURT: I have not seen any evidence from which an infer- 


ence could be drawn that the fireman was guilty of any negligence. 

MR. BERNSTEIN: The engineer has testified that part of the 
fireman's duties are lookout duties. He has also testified that they 
knew this was a left hand curve and that the fireman would be in a posi- 
tion to see what was ahead first. And the fireman was not at his sta- 
tion. : 

THE COURT: That is not his station. He has a series of stations, 
depending on what function he is performing at the moment. He has to 
fire the boilers also and that is his primary function. When he is not 
firing the boilers, he is helping to keep a lookout. Now, there is no 
evidence that he was idling at the moment. Now, of course, if he was 
just idling and doing nothing and not keeping proper lookout that would 
be negligence. But, the inference is from the engineman's testimony 
that the fireman was tending to the boilers and, therefore, I will not 
submit the issue of negligence of the fireman unless there is other 
testimony. | 

* * * * 

167 MR. BERNSTEIN: I agree with the short and pointed, your 
Honor, but I submit that whether or not the negligence, if any, was of 
the engineer or whether it was of the train crew is a matter for the 
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jury and whether the lookout duties were more important at the moment, 
because of the 80 mile an hour speed limit and the curve, I submit is a 
question for the jury. I would prefer the short form, myself, but 


merely an expansion. 

THE COURT: I am going to rule as of the present that there is 
no evidence of negligence of the fireman. Your objection to my ruling 
is noted. 

* * 

[ In Open Court: | 

168 By Mr. Bernstein: 

Q. Mr. Thomason, coming specifically to January 25, 1955, 
when this accident happened, you saw this vehicle coming down the 
hill towards the crossing, did you not? A. I saw the vehicle at the top 
of the hill as the train was approaching the crossing. 

Q. And you not only saw it at the top of the hill, but you 
watched it as it drifted down towards the crossing, didn't you? 

A. No. 

Q. You didn't watch it at all? A. No. 

Q. Weren't you looking the vehicle over to decide in your own 
mind whether it was safe for it to cross? A. No, not while it was 
drifting. 

169 Q. Did you look it over at any time before it got on the cross- 
ing to decide whether it could safely cross? A. After the train had 
gone north on the No. 2 track, at which time I was standing in the mid- 
dle of the highway, I waited until the train had advanced far enough 
north so that I could see the curve-- 

* * ae * 

A. So that I could see that the other tracks was clear. And I was still 
noticing the train and I guess the truck was still drifting down the hill 
and after I saw that my view was clear I walked to the south end of 

No. 3 track and walked over to the center of No. 2 track inspecting the 
flangeway and I wasn't giving the truck too much notice until it was 
almost--it had drifted almost down on No. 1 track. And it was almost 


113 


to the track and I noticed that something was protruding quite high and I 
was debating in my mind if it was high enough to go under the trolley 


wires. And at the same time this truck was still drifting slowly down 
the hill and at this time the front wheels were on the No. 1 track. The 
170 front of the truck, that is the only inspection that I gave of the 


truck. 

Q. You did see it when it was a couple hundred feet back from 
the tracks up the hill? A. I saw it at the top of the hill, the time just 
before the train got to the crossing and at the time I couldn't tell 
exactly what it was. | 

bd * * * 

Q. Is it part of your job to look at heavy equipment and decide 
whether it can cross safely or not? A. No, it isn't my duty to decide 
whether it's in proper order to come across. | 

Q. Well, if you see heavy equipment coming to your tracks, do 
you have anything to do about that? Is there anything you' re supposed 
to do when you see heavy equipment that is going to cross your tracks? 
A. Yes, Iam supposed to get in touch with the tower : let them know 
that heavy equipment wanted to cross. 

171 Q. In other words, if you see heavy maces that is going to 
come down, you're supposed to hold the equipment and then call the 
tower and tell them it's trying to cross? | 

THE COURT: Just a moment. There is no Si issue in this 
case. Neither in the pleadings nor in the pretrial order. 

MR. BERNSTEIN: If the Court please, it bears on the question 
raised by the defense as to the propriety of having used this road. In 
other words, there was a method established by the Railroad, itself, if 
that eventuality arose. 

THE COURT: I don't think that this watchman sould have 
authority to have the highway blocked by ordering some vehicle not to 
cross the track. The vehicle could not turn around and other vehicles 
back of it would be blocked. I think this watchman would be acting en- 
tirely beyond his authority if he tried to do that. He is only a watchman, 
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after all. 

MR. BERNSTEIN: If the Court please, he previously testified 
that he was so instructed by the Railroad, to stop the equipment and 
call the tower. 

THE COURT: That is not an issue inthis case. That issue has 
never been raised either in the pleadings or pretrial memorandum. You 
cannot bring something new in at the last moment. 

172 MR. BERNSTEIN: If the Court please, it's in rebuttal of the de- 
fense position that another road should be taken. 

THE COURT: You cannot rebut in your case in chief. If that 
becomes relevant on rebuttal, and I am not ruling as to whether it is 
or not, you may put it in rebuttal. 

By Mr. Bernstein: 

Q. Now, when this heavy equipment that Mr. Miller was driving 
became hung up, or stuck, on the tracks, did you become alarmed? 

A. Well, naturally--no, I didn't lose my head. I mean I realized that 
he wasn't moving and I knew that he couldn't stay there all day because 
--not on the railroad track. 

Q. Well, my question was, did you become alarmed when this 
happened? A. I don't quite understand what you mean by alarmed. 
As I said, it wasn't any place for him to be parked or stuck. 

Q. Do you remember my taking your testimony one time on 
January 18, 1956, when I asked you some questions and you answered? 
Do you remember that ? 

THE COURT: Just leave out the preliminaries. 

By Mr. Bernstein: 

Q. When a question was asked you about what you did or how 

173 you felt-- 

THE COURT: No, just read the question and answer if you want 
to confront him with a prior statement. 

By Mr. Bernstein: 

Q. "Question: Didn't you say"-- 

THE COURT: What page are you reading from? 
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MR. BERNSTEIN: Page 34 of January 18, 1956, your Honor. 

By Mr. Bernstein: 

Q. "Question: Didn't you say it was stopped on ‘the tracks ? 
Answer: I don't understand your question there. I mean when he was 
on No. 1 and was slowly coming across, no, I wasn't supposed to be 
alarmed, but when it stopped on No. 3, sure I was alarmed." 

* * * * 

175 Q. Now, after this equipment stopped or got bogged down on 
No. 3 track and until the buzzer sounded, did you do anything at all? 
A. After the equipment had stopped on the track it wasn't that much 
time between the time he got stuck and the time that the buzzer came on 
and that's when he tried to pull--tried to pull the truck forward and 
tried to pull it backwards and I had my red flag in my right hand and my 
stop sign in my left hand and I stepped out forward to see--to notice the 
indicator to see what track the train was on and I threw the sign down 
and ran around the front of the truck and started running up the track. 


Q. Now, would you please answer this specific question. I will 


repeat it. 

Before the buzzer sounded, but after this truck got stuck, did 
you do anything in that time, between the time it got stuck and the time 
the buzzer sounded? A. I don't understand your question. 

Q. Let me say it again. The truck got stuck on the track, 
didn't it? A. Yes. | 

176 Q. And some time afterward, I don't know how. ‘teas but a little 
later the buzzer sounded, didn't it? A. Sure. 

Q. Now, between the time it got stuck and the time the buzzer 
sounded, did you do anything? A. It was so short an interval between 
the time the truck got stuck and the time the buzzer came on, there 
wasn't very much I could do. 

Q. You don't know how long--do you know how long the interval 
was? A. No, I don't know. 

Q. Do you know how long it was from the time the first train 
passed until he got stuck on that No. 3 track? A. No, I don't know. 
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Q. Can you estimate how long it was? A. I wouldn't want to 
try. 
Q. Well, from your experience on that crossing, what is the 
usual interval between these passenger trains? A. Most of the time it's 


from five to ten minutes. 
Q. And when the first train went by, going from Washington to 


Baltimore, did you expect another train in five or ten minutes? 


A. From previous experience, I figured it would be one from five to 
ten minutes. 

177 Q. So when that first train went by and you figured there would 
be another train, from your experience there would be another train, 
in five or ten minutes, the truck still had to come down the hill and get 
stuck. That took some time, didn't it? 

THE COURT: You are arguing with the witness. 

MR. BERNSTEIN: I am asking. 

THE COURT: That is an argumentative question. 

MR. BERNSTEIN: I will rephrase the question. 

By Mr. Bernstein: 

Q. From the time the first train went by, did it take some in- 
terval of time? Perhaps a minute or two, before the truck got down the 
hill and stuck on the crossing? A. AsI stated before, after the train 
had gone over the crossing I was still in the center of the highway. I 
was noticing the train. I wasn't noticing the truck. And after my view 
was clear I walked to the south end of No. 3 track and walked over in 
the center of No. 2 track and at that time the truck was still drifting, 
which I was not noticing until it got down almost on No. 1 track. 

Q. Did you ever give any kind of a signal of any kind, whether 
by your hand or your mouth or a whistle, or any other way, or by a 
sign, to have that truck stop before it got on the track? 

178 THE COURT: I do not think there is any issue arising out of that 
fact in this case, Mr. Bernstein. It makes no difference whether he 
did or not on the issues as they have been framed. 

By Mr. Bernstein: 
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Q. When the buzzer goes off in your shack, what does that 


mean to you as a crossing watchman? A. Whenever the buzzer comes 
on in the shack, it indicates that a train is approaching on a certain 
track. | 
* * * * 
179 A. When the buzzer goes off the train is in the curve. 
Q. The train is in the curve? A. When it goes off. When it 
comes on it's approaching the crossing above me. | 


Q. You mean the Seabrook crossing? A. Yes. 
Q. When did you learn that fact? | 
THE COURT: I do not think that is a proper question. 


By Mr. Bernstein: | 

Q. Did you know--the answer that you just gave, did you know 
that at the time this accident occurred? A. AsI stated once before, 
sometimes according to the wind, you can hear the train when it blows, 
the train whistle, and usually I knew that they gave four blasts. And 
they usually give out the blast before they get to each crossing. And 
sometimes you can hear the whistle before you hear the buzzer. SoI 
assumed that it had to be approaching the next crossing. 

180 Q. Let me ask my question again. At the time this accident 
occurred on January 25, 1955, did you know that when the buzzer would 
go off in your shack that a train that was coming from Baltimore would 
be at Seabrook at that time? Did you know that when this accident 
happened or did you just learn that? A. From previous experience I 
knew that the train would be approaching the next crossing. 

MR. BERNSTEIN: If the Court please, Iam going to refer to 
some prior testimony of this witness on page 403 through 407 of a hear- 
ing of January 30, 1958. | 

By Mr. Bernstein; | 

Q. Mr. Thomason, I am going to read you some questions and 
answers which purport to be questions I put to you and answers you gave 
and when I finish I want you to state whether or not this is what you 
previously said. | 
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"Q When that buzzer goes off what does that tell you in 


terms of where the train is, how far it is from you and when it 
will arrive? A It doesn't tell me. 

"Q Do you know from the buzzer where the train is when 
it causes the buzzer to go off? A DoI know? 

"Q Yes. A No, I don't know. 

"Q You mean as far as you're concerned the buzzer may 
go off when the train leaves Baltimore? A As far as I'm con- 
cerned. 

"Q Well, now to go from Baltimore to Lanham Station 
Crossing if a train was going, say, 80 miles an hour, it would 
take more than a half hour, wouldn't it? A I think it would. 

"Q So you are telling me, or telling the ladies and 
gentlemen--telling me that as far as you know the buzzer could 
go off when the train left Baltimore even though it may not come 
to this crossing for a half hour or more? A I didn't say that. 
I don't know. 

"Q Then let's go back. When the buzzer goes off signal- 
ing a train going from Baltimore to Washington, does it indicate 
to the crossing watchman at Lanham either how far away the 
train is when the buzzer goes off or how long it will be before 
the train reaches Lanham? A No it doesn't. 

"Q It doesn't indicate either of those? A No. 

"Q What is the purpose of the buzzer going off? 

A To let you know that the train is coming. 

"Q And you don't know if it is coming for a minute or 
‘ten minutes? A No. 

"Q Is that what you're testifying? A That's right. 

"Q You mean you have no experience on that as to ap- 
proximately how far away the train is when the buzzer goes off? 
A. No. 

"Q Don't you know that the buzzer goes off when the train 
passes a crossing known as Seabrook? The very crossing . 
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where you were trained? A Do I know what ? 

"Q Let me try and state it again. You were trained at 

a crossing known as Seabrook? A Yes. : 

"Q Which is the next crossing to Lanham towards 

Baltimore, isn't that right? A Yes. 

"Q And don't you know that when a train going from 

Baltimore to Washington passes the Seabrook crossing, which 

is the next crossing from Lanham, that at that time it causes 

a buzzer to go off at Lanham? A I don't know it." 

THE COURT: Now, what is the relevency of that ? Is there any 
dispute over the fact that the buzzer begins to sound in the shack at 
Lanham when the train passes at Seabrook? 

MR. MCKAY: No, your Honor. 

MR. BERNSTEIN: No, your Honor. 

THE COURT: Is that not correct? 

MR. BERNSTEIN: That is. It has been so stipulated, but 

' your Honor has asked the relevency. | 
THE COURT: If it is so stipulated what is the use of wasting all 
this time? 
MR. BERNSTEIN: The relevency is, this watchman didn't know 
what to do because he didn't know how much time he had to do it. 
MR. MCKAY: I object. ! 
THE COURT: I do not see the relevency of that. However, it 
is in so far. I think you have exhausted this line of questioning. 
184 MR. MCKAY: May I ask Mr. Bernstein to read the next ques- 
tion and answer ? 
MR. BERNSTEIN: I will be happy to. 
THE COURT: I think that will be desirable. 
MR. BERNSTEIN: I will be happy to, your Honor. Counsel 
wants me to read the next. I will have to read them in context: 
"Q You don't know that? A No, because, in other words, 
my interpretation from experience of hearing the whistle of the 
train, they always blow before they get to the crossing and the 
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buzzer goes off, I mean sometimes according to the way the 

wind is blowing, you might hear the train whistle before you 

hear the buzzer. It is possible. 

"Q Wait a minute. DidI understand you correctly or 
misunderstand you. Did you make some statement to the effect 
that the buzzer goes off sometimes? A No, I didn't say that. 

"Q I didn't think you meant to. Will you restate that 
what you were just explaining. A You were saying, did I 
know that the train would be at the crossing above me. 

"Q@ Yes, Seabrook. A AndI said that from experience 
of hearing the train blow, it always blows before it gets to the 
crossing. 

"Q@ To which crossing? A Any crossing that is ap- 
proaching. 

"Q Could you hear the train whistle blow before it got 
to Seabrook crossing? A No. 

"Q If you were at Lanham? A No, not that day." 

* * * *x 

206 By Mr. Bernstein: 

Q. Mr. Thomason, when the session was closed yesterday, I 
had asked you the question whether or not you had forgotten you had 
fusees in the shack when this incident came about. Do you remember? 

THE COURT: Iam not going to permit you to go back and re- 
207 peat questions that you had asked before. 

MR. BERNSTEIN: Iam just refreshing his memory. I want to 
continue. 

THE COURT: You may continue on but do not ask whether he 
remembers what he said yesterday. 

By Mr. Bernstein: 


Q. Mr. Thomason--and I am referring, if the Court please, to 
a hearing on January 18, 1956, * * * . You're talking about your 
training under these men and you--the question was: 


* * * 


-’ 
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"What were you told to do? 

"Answer: Well, I don't know: what was told | 

first but I was told what equipments that I am supposed to have 

on the crossing and when a train is coming, what position I take 

to stop the traffic, cars, and pedestrians and what to do. I 

mean in different kinds of weather as far as a signs and light- 

ing is concerned. 

"Q What equipment were you instructed in? A Iwas 
instructed to make sure that I had a stop sign and a flag anda 
white lantern and a red lantern at night. : 

"Q Now, was this the equipment which was at the Lanham 
crossing on the day of the accident about which we are inquiring? 
Did you have that there that day''-- : 

THE COURT: No, I am not going to permit that. 

By Mr. Bernstein: 

Q. "Answer: Yes." 

THE COURT: Iam not going to permit that. You have a right to 
confront a witness with any contradictory answer that contradicts his 
testimony on the stand. There is nothing contradictory here. 

MR. BERNSTEIN: If the Court please, he lists the equipment 
he had and he doesn't even mention fusees. : 

MR. MCKAY: Your Honor, that is improper-- 

MR. BERNSTEIN: I think it is contradictory. I think it's a 
question for the jury whether it's contradictory. | 

THE COURT: No, that question that you just now read is inad- 

209 missible for that purpose. You asked him whether he had this 
particular equipment. You did not ask him whether he had fusees. 
MR. BERNSTEIN: No, your Honor, the first question that I 


read-- 


THE COURT: You may proceed. I have excluded this. 

By Mr. Bernstein: : 

Q. Were you instructed in the use of fusees by these men? 
A. What men are you talking about, sir? 
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Q. The two men at the other crossings who trained you, did 
they tell you how to use fusees? A. As I stated before, they showed 
me where all the equipment was that we use on the crossing and they 
showed me the fusee and told me--showed me the wiring on it and I 
read it myself and I understood the wiring. 

Q. Now, on January 18, 1956 when I asked you the question, 
"What equipment were you instructed in" isn't it so that you didn't say 
anything about being instructed in fusees, you said only about the stop 
sign, the flag andthe lanterns? A. I don't remember whether I said 
that or not. 

Q. After the buzzer goes off in your shack, is the only way 
that you can stop a train is by getting the flag in the daytime and trying 
to get the engineer to see you to stop? A. That is all that I was told. 

210 * * * * 

Q. When you were told how to do your job by these other cross- 

ing watchmen or when you were at Union Station when your boss read 


you the rules and explained them to you, did he read you or explain to 
you something like I am going to read to you now--and I am reading, if 
the Court please, from Rule No. 400(N)-23 with respect to crossing 
watchmen, and that particular portion which appears on page 100 of the 


Pennsylvania Railroad-- 
* ae aK * 


"Crossing watchmen must promptly report all accidents, 
defects in track, bridges, signals, or any unusual conditions 
in the vicinity of a crossing which may affect train movements, 
and where practicable they will take such actions as may be 
necessary to afford full protection to movements involved. 
When the crossing is obstructed or unsafe for train movements, 
they must use a red flag by day, a red light by night, and when 
day signals cannot be plainly seen and when necessary, in addi- 
tion display lightes fusees to stop movement on the tracks 
obstructed or unsafe". 
By Mr. Bernstein: 
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Q. Now, did your superior, your boss or these other men tell 
you anything about a rule saying that when necessary to use fusees when 
the crossing is obstructed? A. He read the rule to me. He didn't say 
anything about if it was day I was to use fusees. The flag was served 
for the purpose. | 


Q. Well, as a matter of fact, if on that very day, under the 


very conditions that existed, the same kind of light that it was, the 
same kind of weather and everything else, if you had stood where you 
were at the crossing and in one hand, or at any place you had stood 
with a red flag in one hand and a fusee in the other hand, the fusee 
could be seen a lot better than the flag, couldn't it? A. It's possible. 

Q. No, you know that's so, don't you? A. It's possible. 

Q. Didn't you testify previously that that was so? 

(Brief Pause) | 

MR. BERNSTEIN: If the Court please, I am reading from page 

378 of the hearing of January 30, 1958. , 

By Mr. Bernstein: 

Q. I was again questioning you and I said to you, Mr. Thoma- 
son that: 

"With the same weather conditions as existed when this 
accident happened, and with the degree of light outside the 
exact same as it was when the accident happened, if a man were 
to stand at that point where the accident happened with a red 
flag in one hand up in the air and a lighted fusee in the other 
hand up in the air, isn't it a fact that the lighted fusee could be 
seen from a far greater distance and more clearly then the red 
flag?" | 

And you answered: 
"If I was doing that, sir, I mean naturally--" 
THE COURT: No, ask him whether he did answer. 
By Mr. Bernstein: | 
Q. Did you answer as follows: 
"If I was doing that, sir, I mean naturally the fusee, the 
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glare from the fusee would naturally cause the attention of an 

individual and he wouldn't be particularly looking for the red 

flag at that time". 
Did you answer that way, sir, to the question that I read? A. I think 
213 I did. 

Q. And, as a matter of fact, you know, do you not, or do you 
know that a lit fusee makes a big glare? A. I know that when you first 
light a fusee it has a yellowish color and as it burns a while it turns 
red. 

Q. And it's a big glare, isn't it? A. I don't know how large 
itis. It's just a glare. 

Q. Do you remember saying on January 18, 1956--and that is 
page 24, your Honor, of that hearing--when I asked you this question: 

"What does that do, shoot off a light or a flame of some 
kind?" 

Didn't you answer as follows: 

"Yes, it's a big glare, lit, red looking". 

Do you remember answering that way when I asked you previ- 
ously? A. I'm not sure. 

MR. BERNSTEIN: I offer in evidence the last two portions read 
from the previous transcript. 

THE COURT: They may be admitted. 

* * * x 

214 Q. Did you know that day when this next train was coming, the 
one that collided with the equipment? You know, the train that hit this 
equipment? A. Would you mind stating your question again? 

Q. You know the train that hit this truck, don't you? A. Yes. 

Q. Before it came, did you know it was coming and what time 
it was coming? A. No, I didn't know what time it was coming. 

Q. Were you familiar with the Pennsylvania train schedules? 
A. AsItold you before, we don't have a schedule on a crossing. 

THE COURT: You depend on the buzzer, is that it? 

THE WITNESS: Yes, your Honor. 
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215 Q. How many trains, passenger trains, on the average, would 


pass your crossing at Lanham at the time you were on watch any day-- 
You had an eight hour time on the job? A. Yes. 
Q. In eight hours how many passenger trains would pass on the 
216 average. A. I really don't know. I haven't paid too much at- 


tention. 

Q. Would you know whether it was two or two hundred? 

THE COURT: Can't that be stipulated, fentlemen, if that is a 
matter of record? 

MR. BERNSTEIN: _I want to find out if this witions knows. 

THE COURT: No. You have called him as your witness and 
you have a right to interrogate him but you may not ask questions 
merely for the purpose of finding out or testing his memory. 

MR. BERNSTEIN: It is not a question of testing his memory, 
your Honor. I submit the rules require him to have some familiarity -- 

THE COURT: You have read the rule. The rule is in evidence. 

MR. BERNSTEIN: I will ask just one more question on that, 


By Mr. Bernstein: 

Q. Do you have any idea, approximately, of how many would 
pass on a given day like that day? 

THE COURT: Iam going to exclude that. I suppose the Court 
can take judicial notice there are quite a number of Pennsylvania Rail- 

217 road trains passing between Baltimore and Washington in both 

directions every day, and this being the mainline all the passenger 
trains between Washington and Baltimore pass over one of thas e three 
tracks. 

MR. MCKAY: At that time, I believe there was a train every 
hour on the half hour from New York to Washington. 

MR. BERNSTEIN: I object to that, if the Court please. I don't 
know that that is. If that is true-- : 

THE COURT: Gentlemen, don't let us be captious. The Court 
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and everybody knows, it is a matter of common knowledge, that on the 
Pennsylvania Railroad there is a train practically every hour or every 
hour on the half hour between New York and Washington in each direc- 
tion and in addition to that there are some local trains between Balti- 
more and Washington in both directions. Now, all this is irrelevant. 

MR. BERNSTEIN: Your Honor, I submit it is not irrelevant to 
determine whether or not he should have anticipated the arrival of this 
trainand done something. That is one of the main issues. 

THE COURT: Whether he should have anticipated the arrival of 
this train is immaterial because I do not see what effect that would have 
on the issues of this case. 

MR. BERNSTEIN: I submit, your Honor, since the issue is 
raised the relevance it has is when this equipment got stuck on the 

218 crossing, what he should have done at that time. 

MR. MCKAY: I object. 

THE COURT: That has nothing to do with his knowledge of train 
schedules. 

MR. BERNSTEIN: I will go on, your Honor. 

By Mr. Bernstein: 

Q. Did you have any other duties at the crossing besides warn- 
ing traffic with respect to trains that were crossing? Did you have any 
duties like repairing or painting or doing anything else? A. No. 

Q. Incidentally, with these railroad fusees, when you light 
them, what do you do, hold them in your hand or throw them on the 
ground or what ? 

THE COURT: We have had enough testimony as to how a fusee 
is lighted. 

MR. BERNSTEIN: Not how it is lighted. Once it is lit, do you 
hold them in your hand or throw them down. 

THE COURT: No, we have had testimony as to that entire 
process. 

MR. BERNSTEIN: I want to find out his knowledge of the fusee, 
your Honor, not someone else's knowledge. 
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THE COURT: His knowledge or lack of it is immaterial. 
MR. BERNSTEIN: Your Honor, I submit his knowledge or lack 
219 of knowledge is quite material as to whether it was reasonable 
to use them or not use them. If he didn't know how to use them he 
wouldn't dare use them. 

THE COURT: The question is whether he was guilty of any 
negligence and not how much he knew or did not know. The question is 
should he have done something other than what he did. | 

MR. BERNSTEIN: May I make a proffer then, your Honor? I 
will proffer that the witness'-- 

MR. MCKAY: I would like to do this at the bench. I don't know 
what the witness would answer. 

MR. BERNSTEIN: I believe I do. 

THE COURT: No, he is a hostile witness. At least you called 
him as an adverse witness, not a hostile witness. 

MR. BERNSTEIN: I would agree with the Court that he is a 


hostile witness. 


THE COURT: Then, surely, you cannot make a proffer of proof. 


You cannot assume what he would testify to. 

By Mr. Bernstein: 

Q. On January 25, 1955, the day this accident happened, didn't 
you think you had a hold of one of these lighted fusees in your hand? 

THE COURT: I have already ruled on that ‘ype ‘of question. 
Please do not repeat. 

220 By Mr. Bernstein: 

Q. What were the light conditions? Was it Lon or dark or 
what, at the time the buzzer went off? : 

THE COURT: We have had enough of that. It was broad day- 
light, I think the testimony is. Was it not? | 

MR. MCKAY: Miller testified broad daylight. 

MR. BERNSTEIN: That is his testimony. The engineer testi- 
fied it was dusk, your Honor. : 

MR. MCKAY: That is not true. 
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MR. BERNSTEIN: That is true and I ask the record be read 
back. 

MR. MCKAY: I object. 

THE COURT: Gentlemen, I do not permit that sort of inter- 
change between counsel. 

MR. BERNSTEIN: If the Court please, I submit that the engi- 
neer--I said to him when he got through describing what the conditions 
were, I said to him, is it fair to say it was dusk and he said yes. 

THE COURT: Was it light, dusk or dark at the time of the 
accident ? 

THE WITNESS: It was light. 

By Mr. Bernstein: 

Q. It wasn't dusk? A. No. 

bd * bd 

CROSS EXAMINATION 

By Mr. McKay: 

Q. Mr. Thomason, prior to the date of this accident, had you 
ever lit a fusee? A. Yes, I had. 

Q. Mr. Thomason, ‘calling your attention to the events which 
took place at the crossing, sir, would you state whether or not you had 
your flag in your hand when this equipment was coming down the road? 

MR. BERNSTEIN: Objection on the ground it is repetitive. 

THE COURT: This is proper cross examination. Objection 
overruled. 

THE WITNESS; Yes, I had my red flag in my right hand anda 
stop sign in my left hand. 

By Mr. McKay: 

Q. Was the flag rolled up or was it extended out? A. Before 
the accident it was rolled up. 

Q. And at what point, sir, did you unroll it? A. I unrolled 
my red flag as I was running up the track, up the center of No. 3 track, 

222 and I got the flag unrolled and I started waving the flag. 
Q. Now, Mr. Thomason, will you state, sir, whether at any 
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time after the buzzer sounded that you ran into the shack before run- 


ning up the tracks? A. I did not run into the shack because, as I 
stated before, it was such a short time between getting stuck of the 
truck and the sounding of the buzzer until I just stepped forward to see 
the indicator to see what track the train was approaching on and the 
fellow driving the truck, he tried the forward--tried to pull the truck 
forward, he tried to back it up and I threw my sign down and told him 
to see if he could get it off the track and that is when I started running 
up the track. : 

Q. You did not run into the shack before you ran up the track? 
A. No, sir. 

Q. Now, did that indicator tell you the direction from which 
the train was coming? A. Well, it has written on the indicator ''S" 
for south and "N" for north and whenever it lights up it indicates that 
the train is going in the direction of whatever alphabet is on the indi- 
cator, which at that time said south, so that meant that it was coming 
from north. | 

223 Q. So you were able to realize that before ao ran up the 
track, is that correct? A. I did. 

Q. After this equipment got stuck and before ie ran up the 
track, did you, at any time, wring your hands? A. I did not. 

Q. You had some equipment in your hands, did you not? 

A. I had my red flag in my right hand and I had my stop sign in my 
left hand. 

Q. And you dropped your stop sign and ran up the track with 
your red flag, is that correct? A. I did. 

Q. You may have stated this, I missed it if you did, did you 
Say anything to Mr. Miller before you ran up the tracks? A. I said to 
the driver to get it off if he could. 3 

x * * 

RE-DIRECT EXAMINATION 
By Mr. Bernstein: | 
Q. Mr. Thomason, you said that you had lit a fusee before this 
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accident ? 

THE COURT: This is not proper re-direct examination. 

MR. BERNSTEIN: That was the cross examination, had you 

ever before lit a fusee. Mr. McKay asked him a question. 

THE COURT: He did not ask him anything about a fusee. 

MR. MCKAY: My first question was, "Before the date of the 
accident had you ever lit a fusee"’. 

THE COURT: Oh, yes. 

By Mr. Bernstein: 

Q. And you answered you had? A. Yes. 

Q. Where did you light a fusee before this accident? A. I lit 
fusees around home. 

Q. Around your home? A. Yes. 

Q. You mean outside or in your home? A. Outside of my 
home, sir. 

* * * * 


Q. What would be the reason for your lighting fusees around 


home? Was there danger around your home? A. The fusees was 


around my house, so I was curious, I wanted to see how you light it. 
x* * * * 

231 MR. BERNSTEIN: [If the Court please, while that is being done, 
I would like to offer in evidence a statement from the defendant Rail- 
road's pre-trial order on page 26-- 

* * * * 
This is page 26 of the official file of the Court. The third full para- 
graph. 

"The plaintiff brought his equipment to a stop east of 
the tracks at the brow of the aforementioned hill on the Lanham 
Station Road. The defendant's crossing watchman saw that the 
equipment was not so high as to become entangled with the 
defendant's overhead electrical equipment, ascertained that no 
trains were approaching near the crossing and motioned the 
plaintiff to proceed across the crossing." 
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MR. MCKAY: Your Honor, in view of that I would like to recall 
the witness, Thomason. I believe this should have been read while he 
was on the stand. If not, I move to strike it. 
THE COURT: No, I will allow that. Do you wish to recall him 
for cross examination or do you want to call him as your own witness 
after the plaintiff rests? 


MR. MCKAY: I will call him as cross examination. 
* * * * 


234 ROBERT C. THOMASON | 
resumed the witness stand, and having been previously duly 


sworn was examined and testified further as follows: 
RE-CROSS EXAMINATION 
By Mr. McKay: | 
Q. Mr. Thomason, I believe you testified on direct--well, I 
will ask you this, sir. At any point did Miller's equipment stop before 
it tried to go on across the crossing? | 
MR. BERNSTEIN: Objection. 
235 THE COURT: Objection overruled. 
MR. BERNSTEIN: On the ground that there is an admission 
that it did. : 

THE COURT: Admissions do not preclude cross examining a 
witness about the point. He is your witness. You may answer. 

THE WITNESS: The bottom of the lowboy about three feet 
back-- 

By Mr. McKay: 

Q. No, sir. I mean before it got hung up, as it approached 
track No. 1, it stopped, did it not at some point or other, the equip- 
ment, or did it? A. Well, as I said before, the front of the truck had 
stopped on the No. 1 track. | 

Q. And were the front wheels of the truck on the tracks? 

A. Yes, they were. 

Q. And did you, at any time, sir, wave this eer on to go 

through the crossing? A. I waved for him to come across after he had 
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drifted down on No. 1 track. 
Q. After he was on the tracks? A. I did. 
MR. MCKAY: Thank you very much, that is all I have. 
FURTHER RE-DIRECT EXAMINATION 

By Mr. Bernstein: 

Q. Did you ever, at any time, signal that truck to stop? 
A. No. 

Q. But you had seen it from the time it was up the top of the 
hill, didn't you? A. I saw the truck at the top of the hill but I didn't 
notice the truck any more until it was down almost on No. 1 track. 

Q. You knew when you saw the truck at the top of the hill that 
it was coming down that crossing, didn't you, from the way it was 
headed? A. It was stopped. I didn't know what it was going to do. 

THE COURT: Please do not ask argumentative questions. 

By Mr. Bernstein: 

Q. Did you think the truck was going to back up when it was 
facing the crossing? 

MR. MCKAY: I object. 

THE COURT: Objection sustained. 

By Mr. Bernstein: 

Q@. Was there any other side road that the truck could have 
turned off of from the brow of the hill to the track? Was there any 

237 road in between? 
MR. MCKAY: Objection. It is beyond the scope of cross. 
THE COURT: Objection sustained. * * * 


* * * * 


244 MR. BERNSTEIN: Plaintiffs rest. 
. * * cs 2 
248 THE COURT: You may proceed, Mr. McKay. 
MR. MCKAY: * * * Your Honor, at this time I would like 
to read into the record certain stipulations of fact which have been a- 


greed upon. 
* 
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It has also been agreed upon that the second catenary pole north 
249 of the overhead pass is approximately 380 feet from the over- 
head pass--or the overpass, I should say. : 
* * * x | 
257 MR. MCKAY: Your Honor, at this time, pursuant to stipulation 
of counsel, I would like to have read into the record a portion of the 
testimony of a witness who is not here. And I am wondering whether 
I should put my associate on the stand or whether I should just read it. 
* ok * * 
MR. MCKAY: I would like my associate, Mr. Blow, to assume 
the witness stand and act as the witness. 
THE COURT: Very well. 
MR. MCKAY: "Question: Would you state your full name, sir? 
A Ralph F. Miles." 


THE COURT: Where are you reading from? 
MR. MCKAY: I'm sorry, your Honor. Page 478 of the Janu- 


ary 30, 1958 hearing. 

THE COURT: Thank you. 

MR. MCKAY: "Question: What is your occupation, Mr. Miles? 

A Foreman of the Washington Terminal car shop. 

"Q@ And how long have you had that job, sir? A About 
four years. | 

"Q And were you foreman of the Washington Terminal 
car shop on January 25, 1955? <A Iwas. 

"Q Would you state briefly what your duties are in that 
job? A I maintain heavy repairs of all equipment--coach 
equipment, upkeep of equipment. : 

"Q Do I understand that you are in Sines of repairing 
cars? A Yes, sir. | 

"Q Mr. Miles, directing your attention to January 25 
of 1955, or shortly thereafter, do you recall whether or not any 
cars came in to your yard which had been involved in a wreck at 
the Lanham crossing? A Yes, I do. 


134 

"Q And did you bring with you, sir, records, relating 
to those cars? A Yes, I havea record of a total of six cars. 

"Q Sixcars? A Yes, sir. 

"Q And do you have there the car numbers? A Yes, 
sir." 

* * * * 
259 THE COURT: Maybe not, but the car numbers are all stipulated 
so you do not need them again. 

* * ae * 

MR. MCKAY: Counsel for all parties, your Honor and ladies 
and gentlemen of the jury, have stipulated that the passenger train 
which struck the equipment was a scheduled train operating approxi- 
mately on schedule. It was made up of an electric locomotive, four 
coaches numbered 3201, 3923, 7809 and 9256, and two Pullman cars, 
the White Oak and the Poplar Pike. 

ok *K * * 

MR. MCKAY: All right, sir, I will. I will read, then, at the 
very bottom of page 480. 

"Q And did you inspect the wheels of these cars? 

A Yes, sir. 

"Q And would you state to the jury what the condition 
of the wheels of these cars was? A On my inspection--or 
our inspection, I should say--we have a pit that we do get in 
and roll the trains over, and we inspect the wheels for various 
defects. And these particular cars, namely, that I have just 
given, had what we call flat spots on the wheels, which were 
flat wheels, indicating an inch and a half to two and a half 
inch flats per wheel, which were a total of about 28 wheels to 
which that would apply. 


"Q There were 28 wheels that were slid flat, as you 
say? A Yes, sir. 


"Q And can you state how many of those wheels were 
usable thereafter? A The majority of them were usable 
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after. But we had to turn them in our wheel lathe to restore 


them to their proper contour." aia teens 


"Q Were they usable at the time they came into the 


yard? A No, sir. 

"Q Can you state on the basis of your experience what 
had caused those wheels to be slidflat? * * * 

A Well, any time there is a flat wheel, it is bound to be an 

indication that the brake has been applied extremely hard, what 

we call in railroad terms an emergency position, an emergency 
application, as we call it." 

That is all I have. 

MR. BERNSTEIN: This is page 483, your Honor. 

"Q Mr. Miles, do you know when those flat parts were 
caused on those particular wheels? Do you se ae know your- 
self? A When? 

"@ Yes. <A No, I can't say exactly men But I know 
they were flat when we got them, when they came off of the 
Pennsylvania." 

* e * 

[ALTON D. GRAHAM 
called on behalf of the defendant, and having been duly sworn, was exa- 
mined and testified as follows: | 
DIRECT EXAMINATION 
By Mr. McKay: ] 
262 Q. Mr. Graham, would you tell us what your occupation is? 
A. Locomotive fireman. | 

Q. And for what company do you work? A. Pennsylvania 
Railroad. : 

Q. For how long a period of time have you been a locomotive 
fireman for the Pennsylvania Railroad? A. Better than seventeen 
years. 

Q. Mr. Graham, were you the fireman on the locomotive which 
collided with Mr. Miller's equipment on January 25, 1955? A. Yes, sir. 
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Q. Mr. Graham, would you state, sir, what the duties of a 
fireman are on the type of run which you were running the day of this 
accident? A. The duties of a fireman are primarily to be on the left 
side of the engine and to call signals, observe anything that might be of 
importance to the safety of the passengers or our train, as well as to 


cover various duties about the motor. 

Q. What duties are those that you cover about the motor? 

A. Well, we have an oil fire boiler that we use for steam heat and air 

conditioning that we set into operation and maintain it in operation 

during the course of the trip, and then we have duties to patrol the 

motor, observe anything about the engine from one end to the other that 
263 might create trouble for us along the road. 

Q. Those other duties which you referred to, do you perform 
those at any particular interval of time while you are en route? A. We 
usually try to make the patrol at least around a ten minute period, nine 
to ten minutes. 

Q. Now, sir, I take it you had made the run between New York 
and Washington prior to that date, had you not? A. Yes, sir, I have. 

Q. And you are familiar with the stretch of track between 
Baltimore and Washington? A. Yes, sir, Iam. 

Q. Would you tell me this, sir: Calling your attention to the 
overhead bridge at Route 50 just north of Lanham, between that over- 
head bridge and Lanham station, does the traffic curve before it reaches 
Lanham station or does it not curve? 

* bd ae * 

264 Q. Do you know, sir, whether it does curve? A. Yes, sir, it 
definitely starts to curve prior to the grade crossing. 

Q. Now, Mr. Graham, do you recall where you were on this 
day and at about this time as this train crossed the Seabrook crossing, 
which is the first crossing north of Lanham? A. As we crossed Sea- 
brook I was on my seat. 

Q. And would you state, sir, in your own words what you did 
from the time the train crossed Seabrook until the collision? A. After 
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we crossed Seabrook I got up to make an inspection of my boiler and I 
265 went in the aisle and checked that side of the boiler and went to 
the center door we have that leads to our boiler room and checked my 
water level. Routine inspection of the boiler. : 
I usually--I try to do it between road crossings as part of my 
job. 


So, after that I came back and sat down. 
THE COURT: When did you get up from your seat, at what 


point ? 

THE WITNESS: After passing Seabrook road crossing. 

So, I started to sit, and as I started to sit down I glanced up the 
track and I observed something in the vicinity of this road crossing at 
Lanham. : 

On first observation you can't use snap judgment, and say 
something is on the track. So, I took another look and I could see it 
appeared to be on the crossing. 

At this particular point there is a slight curve to the left and 
it's not unusual--which I have been told on this date there wasn't cars 
there--but on normal occasions you will see quite a few parked cars 
in direct line with your vision approaching that crossing. 

So, by taking a second look, I saw that he was on the grade 
crossing. I started to call the attention of my engineer and about that 
time he hollered that there is something on the crossing. I hollered 
yes. So, the next thing I remember it seemed like he said it's not 

moving, and immediately he placed the brake in emergency. 

By Mr. McKay: 

Q. Did you feel the brakes take hold? A. Absolutely. 

Q. What happened after that, sir? A. After that there was 
nothing more--I did glance one more time to see if this object had 
gotten off the track, and after that I started finding a place to ride it 
out. | 

Q. Can you tell me, sir, where the locomotive was when you 
came back to your seat after having left it at the Seabrook crossing ? 
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A. It was in the vicinity of the overhead bridge. 
Q. Can you state whether it was to the north or to the south? 
A. I believe it was just to the north of it. 
* * a 
[ CROSS EXAMINATION 
By Mr. Bernstein: ] 

268 Q. * * * Now, Mr. Graham, didn't you then previously 
testify that you returned to your seat when the train was about four or 
five hundred feet south of this overpass on the way to the crossing? 

A. IfI got it in the deposition, that is what I testified. A lot of that 
was just an estimation. It was very difficult then to remember exactly 
where you were when something of this nature occurs right after that. 

Q. I understand, sir. Mr. Graham, these incidental duties 
that you perform of checking boilers and valves and whatever other 
things there are, did I understand you to say you do that at about--you 
try and do it at about nine or ten minute intervals? A. Yes, sir. 

Q. Does it have to be precisely at nine or ten minute intervals. 
A. No. 

Q. Could you vary a couple minutes one way or the other ? 
A. If necessary, yes. 

Q. AndI assume that you try and do those things when you are 
on straight-aways where there is no trouble to be encountered? 
A. That's true, yes. 

Q. And there are a considerable number of straight-aways on 
the run from Baltimore to Washington, are there not? A. A few, yes. 

269 Q. Asa matter of fact, there are sufficient number of 
straight-aways-- 

THE COURT: I wish you would not testify. Ask questions, but 
do not make assumptions and ask the witness to say whether that is so. 

MR. BERNSTEIN: This is cross-examination, if the Court 
please. 

THE COURT: Even'so. You may ask leading questions on 


cross examination, but you may not make assumptions of fact. 
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Suppose the witness says, "No." The assumption is still there, you 
see. | 

By Mr. Bernstein: 

Q. Is it a fact, sir, or is it not, that there are a sufficient 
number of straight-aways on the run from Baltimore to Washington so 
that these inspections that the fireman makes at intervals could be per- 
formed while the train was on straight-aways? A. That is a difficult 
question to answer because I am not governed--my inspections aren't 
governed by specific straight-aways. I will tell you why I inspect be- 
tween stations, to avoid--or between road crossings, to avoid the pos- 
sibility of not being on my seat prior to the whistle post. 

Q. In other words, sir-- | 

THE COURT: Just a moment. Finish your answer. 

270 THE WITNESS: I have had experience years back once in an 
investigation where a man was killed and one question was asked me, 
"Were there any road crossings in your vicinity?" And they were told, 
"No."" Therefore, I had no reason to be on my seat at that time. And 
since then I have always been impressed by it and I try to be on that 
seat at a whistle post approaching a road crossing. | 

By Mr. Bernstein: 

Q. In other words, are we to understand, sir, that it is your 
practice to try and be on your seat a sufficient time in advance of a 
road crossing so that you can be of assistance, if necessary ? 

THE COURT: He did not say that. 

MR. BERNSTEIN: I am asking the question. 

THE COURT: No, you are summarizing his testimony in your 


own way. Now, you may ask a question, but not make a statement 
first. | 


By Mr. Bernstein: 

Q. Is it part of your job as fireman to be on the seat suffi- 
ciently in advance of any railroad crossing that is coming up so that 
you can be of assistance as necessary in seeing what's on the crossing, 
if anything at all, or doing what needs to be done? A. It's not an 
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instructed part of my job to be on the seat, no. On the straight-away 
I wouldn't be necessary. 

271 Q. What would be the purpose of your being on your seat by the 
whistle post? A. It's just a matter of principle with me; part of my 
job that I try to do. 

Q. You mean this is principle without purpose? A. It certainly 


has a purpose. 

Q. What is its purpose? A. To be there if I can possible ob- 
serve anything that would be to the safety of the public. 

Q. Sir, if you didn't return to your seat at this crossing until 
you reached the whistle post it would be too late to do anything at that 
point, wouldn't it, for something crossing Lanham? A. There is no 
reason to be there prior to the whistle post if you have duties to per- 
form. 

Q. Didn't you testify that your primary duty is to be on your 
seat observing and being of assistance, anything affecting safety ? 

A. That's correct. 

Q. Doesn't that include, as your primary duty, looking out and 
seeing what's ahead? A. Yes. 

Q. So don't you think--don't you understand your duties then 
to include being on that seat in sufficient time to see any crossing 
that's coming up, to see if anything is on the crossing? A. I under- 

272 stand my duties completely. 

Q. Sir? A. I saidI understand my duties completely. 

Q. I understand you understand, but I am trying to understand 
them and I think the ladies and gentlemen of the jury are. Now will 
you answer-- 

THE COURT: Just a moment. You must not state your under- 
standing, Mr. Bernstein. You may ask him whether such and such is 
your duty, but do not state your understanding and ask him whether he 
agrees with you. 

MR. BERNSTEIN: I asked whether that was his duty, if the 
Court please. He says, "I understand my duty." 
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THE COURT: Iam not inviting any response to my comment. 
You are putting in assumptions in your questions and I do not permit 
any member of the Bar to do that. | 

By Mr. Bernstein: 

Q. Is it not a fact that it is part of your duty, voce lookout duties 
as fireman, to be on the seat sufficiently in advance of any crossing 
that's coming up so that you can warn of traffic on that crossing, if 
necessary? A. Would you state that again? 3 

THE COURT: Read the question, Mr. Reporter. 

(The pending question was read by the Reporter.) 

THE WITNESS: It's not my duty as a fact. : 

MR. BERNSTEIN: I didn't understand that answer. 

THE COURT: You may read the answer. 

(The last answer was read by the Reporter. ) 

By Mr. Bernstein: 

Q. Could you explain that answer? I really don't understand 
when you say it's not your duty as a fact. A. You say is it a fact that 
my duty consisted of all the things you mentioned, and as a fact it's not. 
I am not required, on the straight-away which we were coming into 
there, to be on that seat box prior to the whistle post. If something had 
come up, emergency had come up back inside that engine somewhere 
and there was no reason such as a Signal to call or a sharp breaking 
curve or some nature where the engineer would need me, I could be 
back making necessary temporary repairs. | 

Q. You mentioned something about a sharp break in curve. If 
there was a sharp break in curve would you be there to assist in look- 
out? A. I would make every effort to be. | 

Q. Is it part of your job to do that? A. If mo is no emer- 
gency in the engine, I would be there. At all times whenever it's 
possible-- 

Q. Was there any emergency as you came around the curve 
prior to Lanham which required you to be anywhere else but your seat? 


274 Was there an emergency? A. I didn't know there was an emergency 
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until after we got around the overhead bridge. . Then one started. 

Q. Before the train you were riding came to the curve before 
Lanham you knew that curve was coming up, did you not, sir? 

A. Certainly I know the curve was there. 

Q. And you knew that that was a lefthand curve with your train 
going from Baltimore to Washington? A. That's right. 

Q. And--that's correct? A. That's correct. 

Q. And being a lefthand curve you knew that if you were in 
your seat assisting the lookout you would be able to see the crossing 
before the engineer? You knew that at that time, didn't you, sir? 

A. That's right. 

Q. Was there anything at the time that train came around the 
lefthand curve short of the Lanham crossing which required you as a 
matter of emergency to be in any other part of the engine but on your 
seat? A. I have got lost on that question. 

THE COURT: Read the question, Mr. Reporter. 

(The pending question was read by the Reporter. ) 

275 THE COURT: I do suggest that you should make your questions 
less involved and simpler and shorter. Now suppose you reframe your 
question. 

By Mr. Bernstein: 

Q. You testified a moment ago-- 

THE COURT: Do not tell him what he testified. Just ask him 
a short succinct question. 

By Mr. Bernstein: 

Q. Was there an emergency for you to be anywhere else in the 
engine at the time the train was coming around the lefthand curve be- 
fore Lanham? A. There was no emergency. 


Q. Is it a fact that whatever else you were doing in the engine 
at that time you could have done a minute or so before or later? 

(Pause.) 

THE COURT: You may answer. 

THE WITNESS: There was any number of things I could have 
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done at any other time on that whole trip. In this case I was doing a 
routine job on a routine trip and completely in obeyance with what the 
company expects from me. ! 

By Mr. Bernstein: 

Q. Now would you, sir, answer my question? | 

THE COURT: Now just a moment. I do not want counsel to be 
admonishing the witness. He has answered your question. 

276 By Mr. Bernstein: | 

Q. My question, sir, was could you have done whatever you 
were then doing a minute before or a minute later? 

THE COURT: He has answered the question. 

MR. BERNSTEIN: I submit, if the Court please, he has not 
answered the question. : 

THE COURT: He just said that he could have done anything that 
he had the duty of doing at any other time on the trip. I think that is an 
answer. That is what he substantially said. 

By Mr. Bernstein: 

Q. You mentioned, Mr. Graham, and I don't remember your 
exact words, something to the effect it wasn't unusual to see vehicles 
or automobiles, I don't know which you used, around these crossings. 
Something to that effect. Had you ever previously on this run ever 
seen any kind of a vehicle or rig or truck or anything on the Lanham 
crossing as your train approached it? A. I can answer that question, 
but I couldn't give you a specific date. It would be. foolish for me to 
say that I haven't because, seriously, I doubt if there is a crossing on 
my particular section that I cover that I haven't seen at one time or 
another a car crossing in front of us. It's very usual. 


* * ak * 

277 Q. Isn't it a fact--is it not a fact, sir, that you did not antici- 
pate seeing any kind of a vehicle on the Lanham crossing because the 
Lanham crossing was controlled by a watching crossman? A. Whether 
there is a watchman there or not has no bearing on what we anticipate 


at a crossing, believe me. We naturally are looking for anything. 
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Sometimes we have something unfortunate like this happen. 


* 
[ At the bench: ] : 


279 MR. BERNSTEIN: [I think it appropriate for me to move now 
to strike any such defense, your Honor, on the ground that the only 
reference to other highways or roads or streets, whatever phraseology 
was used, was one or two questions put to Mr. Miller as to whether the 
road continues Route 50 or what's the name of the road-- 

THE COURT: I do not know of any such appropriate motion as a 
motion to strike a defense during a trial. 

MR. BERNSTEIN: I have never myself done it during trial, but 
I think it appropriate. But there is no evidence to show these other two 
roads referred to were in fact usable roads for this equipment. 

THE COURT: I do not think you have enough evidence to show 
that the other road--that there was an available road, do you? 

280 MR. MCKAY: We have the map in evidence, your Honor. The 
plaintiffs had put a map in evidence, and the plaintiff said that he was 
familiar with the overpass. 

THE COURT: I think that is enough. In other words, if you are 
going to contend, Mr. Bernstein, that that road was not fit for this par- 
ticular equipment, I think the burden of going forward with the evidence 
is on you. 

* * a ak 

MR. BERNSTEIN: If I may paraphrase their claim. 

Now, "more dangerous" or "not so good a road" are relative 
terms. It seems to me if that is their contention they must show that 
the other roads are better for the purposes of this equipment. I don't 
have to show they aren't better. 

THE COURT: Well, if I were you, I would be on the safe side, 
irrespective of who has the strict burden of proof on the issue. If you 
have evidence that the other road, the alternative road, was not suit- 
able for this equipment or was equally dangerous, I would be inclined 
to introduce it if I was in your place. I am not going to direct you to 
introduce it because, after all, counsel must make their own decisions. 
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281 I am not going to at this point rule on who has the burden of 
proof on that particular issue. I am inclined to think, however, that 
the overall burden of proof, Mr. McKay, to show that there was another 
suitable road, is on the defendant. But there is a vast difference be- 
tween burden of proof and burden of going forward with the evidence. 

The jury might possibly infer from your silence, Mr. Bern- 
stein, if there was silence, that you had no evidence to show that the 


road was not suitable. The jury would have a right to draw that infer- 


ence. 
* * * * 
MR. BERNSTEIN: I will have to state to the Court my position 
when I get to the rebuttal stage. I haven't in my own mind decided what 
I propose to do. 
* * * * 
[ The following proceedings were had in open court:] _ 

282 MR. MCKAY: With your Honor's permission and with the 
agreement of counsel, I would like to read two short paragraphs of a 
stipulation. | 

bd * * ak 

Ladies and gentlemen of the jury, counsel for all parties have 
stipulated the following to be facts: That the distance from the whistle 
post to Lanham station crossing is 1920 feet; the width of the crossing, 
Lanham station crossing, from the east rail of track number one to the 
west rail of track number three is 29 feet. : 

* * * oe 

283 MR. BERNSTEIN: No rebuttal for plaintiffs, your Honor. 

* * * * 

291 [ At the bench: ] : 

295 MR. MCKAY: * * * I would like at this time to again advance 
our objection over any instruction relating to the watchman's activities, 
in view of the Court of Appeals opinion. 


THE COURT: Iam going to submit that question to the jury. 
* * * * | 
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THE COURT: Iam going to rule now, gentlemen, without in- 
forming the jury, that there is not sufficient evidence as a matter of 
law to justify a finding of negligence on the part of the watchman. How- 


ever, in submitting special questions to the jury, I am going to submit 


that question to the jury in order to get a finding of fact from the jury 
so that if this case should eventually go to the Court of Appeals another 
trial would not be necessary because the finding of fact will be there. 

* Ls * ae 

THE COURT: I will tell you right now that I shall direct a 

judgment for the defendant here unless the engineman is found negli- 
gent by the jury. But I think it is in the interest of efficiency for me 

296 to take a verdict on both issues. And that is the only reason 
I am taking a special verdict instead of a general verdict, so that if 
they decide for the plaintiff we will know whether they have found the 
watchman or the engineman negligent. If they find the watchman negli- 
gent, I shall hold that there is not sufficient as a matter of law to jus- 
tify recovery of damages from the railroad. 

* * * * 

297 THE COURT: There is one thing that is entirely discretionary 
with the Court and on which it is not even appropriate to submit re- 
quests for instructions, and that is how the Court is going to treat the 
evidence in his instructions to the jury. 

You know, frankly, I thought that you would produce evidence 
by some railroad man as to what the practice of the fusees was. There 
are any number of railroads in this country. 

MR. BERNSTEIN: Does your Honor appreciate the difficulty of 
trying to get a railroad man testifying when another railroad is in- 
volved? They are just reluctant to get themselves in that kind of 
position. 

THE COURT: They are not like doctors, who stick together. 

MR. MCKAY: I point out that he did have a railroad man 
testify. 


* 
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300 MR. ROSE: Your Honor, tomorrow morning could I prepare a 
prayer in behalf of Alban Tractor Company? 

THE COURT: No, you may not. You may do it now. What 
other prayers do you wish to present? 

MR. ROSE: I have these two here that I was revising in form. 

THE COURT: No, these are not applicable. They would be ap- 
plicable, Mr. Rose-- : 

MR. ROSE: I was going to edit them overnight. 

THE COURT: --if I was going to take a general verdict in the 
usual form. I am going to submit the questions, as I have indicated, as 
a special verdict, so they are not going to return a verdict in favor of 
anybody. 

MR. ROSE: That is why I was wondering if I might have an op- 


portunity to revise them, so that you would be-- 
THE COURT: Well, revise them orally now. I will take an 


oral request. 

MR. ROSE: Thank you. 

Your Honor, the Alban Tractor Company pebuehts that its 
prayer be to the effect that no representative of the Alban Tractor Com- 
pany was present at the time of this collision, that Mr. Miller was not 

301 an agent, servant, or employee of the Alban Tractor Company. 

THE COURT: This is absolutely irrelevant. Iam not going to 
mention the Alban Tractor Company in my instructions to the jury at 
all. I told you the questions I would submit. Then you can argue the 
legal consequences from the answers. ! 

MR. ROSE: You prefer, then, that we wait until the verdict 
comes in before-- 

THE COURT: Iam not going to instruct the jury as to the Alban 
Tractor Company because I am going to ask the jury to bring in a special 
verdict, and I showed you the interrogatories I am going to submit. 

Do you have something else? 3 

MR. BERNSTEIN: No more prayers, your Honor. I wanted to 
address myself to the proposed interrogatories to the jury. 
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THE COURT: Yes, I will be very glad to hear whatever you 


gentlemen have to say about that. 
MR. BERNSTEIN: I have no objection to the three interroga- 
tories proposed by the Court to be put to the jury, provided two changes 


are made. 

THE COURT: You cannot have objections because interroga- 
tories are something that is within the discretion-- 

MR. BERNSTEIN: It would be an exception. 

302 THE COURT: You mean you have comments to make? 

MR. BERNSTEIN: I have comments and an exception-- 

THE COURT: You cannot make an exception to interrogatories. 
Now what are your comments? 

MR. BERNSTEIN: My comments, first, as far as the language 
goes in Interrogatory No. 2, the fourth word, which reads "engineman" 
now, I submit should have substituted for it the words "train crew." 

THE COURT: No, Iam not going to do that, gentlemen, be- 
cause I will state now that I rule as a matter of law there is no evidence 
of negligence on the part of the fireman. 

MR. BERNSTEIN: May I point out tothe Court I believe I com- 
mented to this effect yesterday when we were discussing this matter. 
Since that time the fireman was on the stand and in his opening answer, 
upon Mr. McKay’s question, said his principal duty was to be on a seat 
and watching and so on. And when I cross-examined him he said the 
other duties were incidental, he could have performed them at some 
other time. 

THE COURT: Suppose he was at his seat and suppose he saw 
this equipment on the track? 

MR. BERNSTEIN: Then he would have called it to the engine- 
man's attention. 

THE COURT: But the engineman also saw it. 

MR. BERNSTEIN: But the only point, your Honor, it was 

303 demonstrated, and through his testimony, that he would have 
the first view. 
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THE COURT: The engineman saw it far enough away so that if 
he wanted to start slowing down the train he could have stopped in time 


to avoid the collision. 
MR. BERNSTEIN: The fireman would have seen it even sooner. 
THE COURT: No, I will not include the fireman in my question 


because in my opinion there is no evidence of negligence on the part of 


the fireman. 
Is there any other comment? 
* * * * 

304 MR. BERNSTEIN: Your Honor, I realize Iam transgressing 
to some extent and I hope your Honor will excuse my doing this, on the 
fireman question. I know your Honor has ruled, but let me point this 
out, and I don't like normally to draw on other experiences but this is 
akin, if the Court will permit me to say, to the situation of a ship with 
lookouts. And both Mr. McKay and I have had experience in that re- 
gard. Ships are obliged under certain conditions of weather or even 
normal weather-- | 

THE COURT: Gentlemen, the fireman had two duties. Let's 
assume being lookout took the greater part of his time. He had to per- 
form certain other duties. Let's assume that he had the discretion of 
choosing the particular times when the other duties should be per- 

305 formed. There is no evidence from which the jury could draw 
an inference that there was any negligence in selecting this particular 
time for performing the other duties. That is what is motivating my 
view of the case. ; 

* * bd * 

309 INSTRUCTIONS BY THE COURT 

THE COURT: Ladies and gentlemen of the jury: This case is 
now about to be submitted to you for final decision. | 

The plaintiff, Wilfred Miller, was driving a road construction 
or excavating equipment from one job to another. The equipment con- 
sisted of a tractor-trailer on which was mounted a bulldozer, as it is 
known in the vernacular, and an earth scraper. The apparatus taken 
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together, was sixty-eight feet long and weighed 68,000 pounds. 

As he was driving it across the Pennsylvania Railroad tracks 
at Lanham, Maryland, the apparatus became stalled or impaled on the 
tracks, and the plaintiff was unable to dislodge it and move it before it 
was struck by a passenger train of the Pennsylvania Railroad Company, 
coming from the northerly direction to Washington. 

The plaintiff, Miller, as well as the plaintiff, Alban Tractor 
Company, which has a financial interest, are suing the Pennsylvania 
Railroad Company for damages which the plaintiffs say they sustained 
as a result of the fact that their apparatus while it was stuck and 
impaled on the tracks, was struck by this passenger train. 

It now becomes your function and your duty to determine cer- 

310 tain issues of fact on which will depend the determination as to 
whether the plaintiff is or is not entitled to recover. 

These issues of fact will be submitted to you in the form of 
three questions, to each of which you will answer yes or no. 

Before, however, proceeding with the discussion of the issues 
of this case, I am going to make some preliminary remarks of a gene- 
ral character concerning your functions and my functions at this trial, 
so that you will have an understanding of the manner in which trials are 
conducted in this Court. 

My remarks along this line will be somewhat more elaborate and 
detailed than they might otherwise be because I understand this is the 
first case in which the members of this panel are participating. 

Under the system of trials prevailing in the federal courts, it 
is the function of the Court, that is, it is my function and my duty to 
instruct the jury as to the law applicable to the case. 

You, ladies and gentlemen of the jury, are bound and obligated 
to take the law from the Court and to follow the Court's instructions 
as to the law. 

On the other hand, it is your function and your duty to decide the 


311 facts. You, ladies and gentlemen of the jury, are the sole 
judges of the facts. You must determine the facts, yourselves, on the 
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basis of the evidence and solely on the basis of the evidence in this 


case, in the light, of course, of the instructions on the law as given to 
you by the Court. 3 

The Court, however, has an additional function to perform be- 
sides instructing the jury as to the law. The Court has the function of 
summarizing the evidence, discussing it, commenting on the facts and 
on the evidence to the extent to which it deems appropriate to do so, 
only in order to aid and assist the jury in reaching its conclusion. But 
the Court's discussion of the facts and of the evidence is not binding on 
you. It is intended only to help you and you need attach to the Court's 
discussion of the evidence only such weight as you deem wise and 
proper. 

If your recollection or your understanding of the evidence in any 
particular differs from the Court's recollection or the Court's under- 
standing, then it is your recollection and your understanding that must 
prevail, because, let me repeat, the final decision on the facts is 
solely within your domain. ! 

My instructions are binding on you only as concerns the law. 

312 In determining the issues of fact that will be submitted to you 
for decision, you will consider and weigh the testimony of all of the 
witnesses who have testified at this trial, as well as all the circum- 
stances concerning which testimony has been introduced. 

Circumstances frequently cast an illuminting light on oral tes- 
timony. | 

You are the sole judges of the credibility of the witnesses. I 
mean by that that it is for you to decide whether to believe any witness 
and the extent to which any witness should be credited. : If there is any 
conflict in the testimony of witnesses, it is for you to resolve the con- 
flict and determine what the fact was. | 

* * * * 

Your determination of the facts must be based solely on the 
evidence. Your conclusions must be reached calmly, shjectively - 
deliberately and impartially. 
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You must not be swayed by any feelings or emotions, by any 


sympathy, anger, prejudice, or any other feeling or emotion for or 


against either party. 

ak * * a 

313 The mere fact that an accident happened does not of itself create 

314 a basis for liability on the part of the defendant. The burden is 
upon the plaintiff to show that by some act or omission the defendant 
has violated some duty which it owed to the plaintiff and that this act or 
omission was the proximate cause of the injury of which the plaintiff 
complains. 

If an accident is merely the result of a misadventure without 
fault on the part of anybody, there can be no recovery of damages. No 
one can be required to pay damages to anybody else unless he was at 
fault and unless his fault was the cause of the damage. 

The plaintiff claims that the collision between his apparatus and 
the passenger train was caused by the negligence of the watchman sta- 
tion at the Lanham crossing and of the engineman who drove the engine 
on the train. 

The defendant denies that either of these two employees was 
negligent in any way or acted in any way other than proper. The de- 
fendant, therefore, denies any responsibility for the accident. 

The defendant further claims that the plaintiff caused the acci- 
dent by his negligence, in that he improvidently attempted to cross the 
railroad tracks at grade with his long and heavy equipment, when an- 
other route was available nearby along which he could have crossed 
the tracks on an overpass. 

‘315 Now, the law defines negligence as doing something that a per- 
son of ordinary prudence and care would not do under the circumstan- 
ces of a particular situation, or in omitting to do something that a per- 
son of ordinary prudence and care would have done under these cir- 
cumstances. 

Negligence may also be defined as failure to use due care such 
as would be used under similar circumstances by an ordinary, 
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reasonable, prudent person. The amount of care and caution required 
to be used varies in proportion to the importance of the matter and to 
the risks involved. : 

To put this thought in another way, the amount of care and cau- 
tion required by law increases with the importance of the matter and 
the risks that reasonably should have been foreseen. ; 

But, there is another rule of law that is applicable in this in- 
stance. In a moment of unexpected emergency or imminent danger, a 
person is not held to the use of the best possible judgment or a high 
degree of prudence that one may be assumed to exercise in an interval 


of calm when there is opportunity and time for reflection and delibera- 


tion. 

A person in a perilous position who has to act in an unexpected 
emergency, who has to act fast, is not required to think as clearly and 
as correctly and make the best possible choice of the course to pursue, 

316 as he might if there was no emergency. : 

The law makes allowances for the fact that when confronted 
with a sudden emergency and immediate peril, some people do not think 
as rapidly and clearly as they otherwise would, and failure to so does 
not constitute negligence. 

The defendant is responsible if one of his éripayees was negli- 
gent and if that negligence was the proximate cause of the accident. 

Now, the words "proximate cause" are self-explanatory. They 
do not seem to need any definition, but in the interest of excess of cau- 
tion, I will give you the legal definition of "proximate cause". 

The proximate cause of an injury is that cause which, ina 
natural and continuous sequence, unbroken by any efficient intervening 
cause, produces the injury and without which the result would not have 
occurred. 

This definition is somewhat technical and formidable and so I 
am going to paraphrase it and restate this technical legal definition in 
simpler phraseology, simpler language. 

The proximate cause of an injury is some act or omission which 
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causes or contributes to cause the injury and without which the injury 
would not have been sustained. 

317 Now, of course, there may be several proximate causes. 
There need not be only one proximate cause. 

In this case, the plaintiff claims, first, that the crossing 
watchman, the watchman stationed in the Lanham crossing, was guilty 
of negligence; and, so, the first question that you will have to answer 
yes or no is this: Was the defendant's watchman guilty of any negli- 
gence that was the proximate cause of the accident ? 

The undisputed evidence is, as I understand it to be--and, of 


course, you are the final judges of the facts and of the evidence--is 


that as soon as the plaintiff's equipment stalled on the tracks, the plain- 
tiff and his helper used every possible endeavor to dislodge the equip- 
ment and to clear the tracks. 

Forty, fifty, or sixty seconds elapsed and then the buzzer in 
the watchman's shack began to sound, announcing the approach of a 
train from the north. 

The watchman then started running up the track inthe direction 
of the train, unfurling a red flag and, as soon as he had it unfurled, 
waving it. 

It is claimed by the plaintiff that the watchman was negligent 
because the plaintiff claims, instead of running up the track and waving 
the red flag, the defendant should have gone back to the shack as soon 
as the plaintiff's equipment became stalled, obtained a fusee, lighted 

318 it, and thrown it on the track to warn the oncoming train. 

It is for you to determine whether the watchman was negligent 
in making a choice to use a red flag and running up the track, waving it, 
under all the circumstances in this case, instead of using a fusee. And 
on this issue, as I have indicated, the burden of proof is on the plain- 
tiff to establish by a fair preponderance of the evidence that the watch- 
man was guilty of negligence. In this connection, you may well con- 
sider, if you see fit to do so, what I have said to you a moment ago 
concerning what may be expected or not expected of a person in a 
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moment of sudden emergency. 

You also have a right to consider that there is no evidence in 
this case that it was the common and usual practice of railroad cross- 
ing watchmen to use a fusee rather than a red flag in an emergency of 
this kind under the conditions and circumstances that existed in this 
case. | 

It is claimed further, on behalf of the plaintiff, that the engine- 
man who drove the engine was guilty of negligence; and, so, the second 
question that you will have to consider is this: Was the defendant's 
engineman guilty of any negligence that was the proximate cause of the 
accident? And that too, you will answer yes or no. : 

319 And on this issue, again, the-ptaintiff has the burden of proving 
that the engineman was negligent, and this proof must be made by a 
fair preponderance of the evidence. | 

The evidence on this aspect of the case is that the engineman 
first observed the plaintiff's equipment at the Lanham intersection as 
the train came around the curve some distance above the intersection, 
some distance north of the intersection. | 


The train was proceeding at eighty miles an hour, which was 


the established and proper speed in that area. | 

The engineman assumed at first, as he had a right to do, that ~ 
the plaintiff's equipment was moving across the intersection, and as- ? 
sumed, therefore, that it would clear the intersection before the train 
reached there. | 

After, however, the train reached the whistle post above the 
intersection and as the engineman started to blow the whistle, he first 
realized that the equipment was stationary and was not moving across 
the tracks, and he immediately threw the brakes into emergency. It 
was impossible to stop the train and the crash occurred. 

The plaintiff contends that the engineman should have begun to 
slow down the train as soon as he saw the plaintiff's equipment at the 
intersection, irrespective of whether he realized that it was not moving. 

320 It is for you to determine whether under all the circumstances 
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the engineman should have done as the plaintiff contends and whether 
his failure to do so constitutes negligence. 

In this connection, you have a right to consider whether there 
is any duty on the part of an engineman to slow down a train on each 
occasion that he may see a vehicle crossing at an intersection some 
distance away before he realizes that it is stationary, and if such a duty 
were imposed on him, what effect would it have on the operation of rail- 
road trains. 

As I said before, the defendant denies that either the watchman 
or the engineman were in any way negligent or that either of them did 
anything that he should not have done or failed to do anything that 
should have been done. 

The defendant goes a step further, however, and claims that the 
plaintiff, himself, was guilty of negligence which contributed to the ac- 
cident and was the proximate cause of it in that he improvidently se- 
lected this particular route to cross the railroad tracks at grade with 
his heavy and long apparatus, when there was a nearby other route 
available on which it would have been possible to cross the railroad 
tracks by an overpass instead of a grade. The defendant showed that 
such a route existed. 

321 It is for you to determine whether the plaintiff's choice of a 
route was improvident and, if so, whether it constituted negligence 
and, if so, whether it was the proximate cause of the accident. 

And now, on this issue of contributory negligence, however, 
the burden of proof is on the defendant to prove that the plaintiff was 


negligent by a fair preponderance of the evidence. So, the third ques- 
tion that you will answer will be this: Wasthe plaintiff guilty of any 
contributory negligence that was one of the causes of the accident ? 
And you will answer that yes or no. 


Now, ladies and gentlemen of the jury, you must approach the 
issues of this case in the same manner in which you would approach 
any other important matter that you have occasion to decide in the 
course of your everyday life. You must consider it in the jury room 
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deliberately and carefully, in the light of the instructions that I have 
given you and in doing so you must use the same practical approach, 
the same ordinary common sense and the same practical intelligence 
that you would employ in determining any important matter that you 
have occasion to determine in the course of your own affairs. 

ax * * * 

322 In conclusion, there will be three questions submitted to you in 
writing. You will fill in the answers on the paper handed to you. I 
shall read the questions again. : 

Question One: Was the defendant's watchman guilty of any 
negligence that was the proximate cause of the accident? And you will 
answer that yes or no. | 

Question Two: Was the defendant's engineman guilty of any 
negligence that was the proximate cause of the accident? And you will 
answer that yes or no. | 


Question Three: Was theplaintiff guilty of any contributory 


negligence that was one of the causes of the accident ? And you will 


answer that yes or no. 

* * * * 

Are there any objections or suggestions? You may come to 
the bench. | 

(At the bench:) 

MR. BERNSTEIN: For the record, under Rule 49a), relating 
to special verdicts, your Honor, I am required to state my objection 
after you deliver the interrogatory and I want to be certain-- 

THE COURT: This is the proper time to state objections. 

323 MR. BERNSTEIN: I am just going to state them, your Honor. 

With respect to Interrogatory Number Two, which relates to 
the engineman, I might say, your Honor, that under the Court of 
Appeals decision in 112 DC 135, that the issue as to the negligence 
of the fireman and the trainman should be submitted to the jury by 
interrogatory. | 

* 
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MR. BERNSTEIN: Secondly, your Honor earlier in the charge, 
324 in effect,as I understood it, mentioned the possibility of unavoid- 
able accident. 

There's been no suggestion in this case of that andI might say 
that, in the circumstances, that was improper. 

THE COURT: Well, counsel have to make objections. 

MR. BERNSTEIN: Objection to that. 

Third, I object to the emphasis upon the emergency factor and 
the circumstances. 

It is plaintiff's contention that an emergency, in fact, was part 
of the job of these people, your Honor, in referring to the 80-mile 
speed limit. This was in connection with your discussion. 

THE COURT: Just state your objection. 

MR. BERNSTEIN: Your Honor used language substantially as 
follows: 

"T note that the 80-mile speed was the established speed." 

Now, there is a difference, I submit, your Honor, that was an 
error in that a speed limit is not necessarily proper speed in the cir- 
cumstances and I would ask the Court-- 

THE COURT: Well, I am not going to charge that. I think 


trains have to use the maximum speed limit to keep their schedules. 
325 MR. BERNSTEIN: The plaintiff is not contending that this train 
was exceeding the speed limit. The question is whether the speed was 
proper. 
THE COURT: I think that is a minor matter. 
MR. BERNSTEIN: The Court then observed in connection with 


THE COURT: Just state your objection. "I object to so and so." 
MR. BERNSTEIN: I object to the statement by the Court that the 
proof showed that the engineer threw on the brakes at the whistle post. 
He testified that he did. It is the Court's contention that he did. 
It was wrong, and we don't believe he did it at that point. We believe 
he did it at the last moment. 
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THE COURT: That is my construction of the evidence, and I 
told the jury they are the final judges of the evidence. , 

Anything else? | 

MR. BERNSTEIN: I object to the Court's statement to the jury 
that they may consider whether it should be the duty of an engineer to 
slow down on each occasion when they see something on a crossing be- 
fore they realize it is stationary, on the ground that every crossing 
is not this crossing, and, secondly, on the ground that the issue is not 


326 as to when he realized it was stationary. The issue is whether 


he realized it was stationary. 

I object to the Court's reference to the evidence as to other 
routes. The Court, in discussing the defense that other routes were 
available, said that the defendant contended that there was another pos- 
sible route which could have been taken, and the Court then said-- 

THE COURT: Just what do you object to? | 

MR. BERNSTEIN: I object to the Court saying that there was 
evidence of other possible routes. | 

There may have been other routes, but not possible routes used 
by this vehicle. There is a difference there. : 

THE COURT: Anything further? 

MR. BERNSTEIN: That is as far as I know. May I consult with 


my associate ? 
* * * * 
333 THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict ? ! 
THE FOREMAN: It has. 
THE DEPUTY CLERE: Question Number One: Was the defend- 
ant's watchman guilty of any negligence that was the proximate cause of 
334 the accident? | 
THE FOREMAN: No. 
THE DEPUTY CLERK: Number Two: Was the defendant's 
engineman guilty of any negligence that was the proximate cause of the 
accident ? 
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THE FOREMAN: No. 

THE DEPUTY CLERK: Number Three: Was the plaintiff guilty 
of any contributory negligence that was one of the causes of the accident? 

THE FOREMAN: No. 

THE DEPUTY CLERK: Members of the Jury, your foreman 
says your verdict is as follows: 

Question Number One: Was the defendant's watchman guilty of 


any negligence that was the proximate cause of the accident? Your 


answer, No. 
Question Number Two: Was the defendant's engineman guilty 
of any negligence that was the proximate cause of the accident? Your 


answer, No. 

Question Number Three: Was the plaintiff guilty of any con- 
tributory negligence that was one of the causes of the accident? Your 
answer, No. 


And that is your verdict, so say you each and all. 


* * * * 


335 THE COURT: Now, on the basis of the answers to these ques- 


tions, the Court will direct an entry of judgment dismissing the com- 
plaint on the merits and dismissing the counterclaim on the merits. 


Judgment accordingly. 


* * 
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[ Filed Oct. 10, 1958] 


VERDICT AND JUDGMENT 
(Third Trial) 


This cause, having come on for hearing on the 7th day of October, 


1958, before the Court and a jury of good and lawful persons of this 
district, to wit: | 
* * * * * * 


Who, after having been duly sworn to well and truly try the issues 
between WILFRED L. MILLER and ALBAN TRACTOR CO. , INC., 
plaintiffs and PENNSYLVANIA RAILROAD COMPANY, defendant, and 
after this cause is heard and given to the jury in charge, they upon their 
oath say this 10th day of October, 1958, on a special verdict submitted 
by the Court with the consent of counsel, as follows: 

1. Was the defendant's watchman guilty of any negligence that was 
a proximate cause of the accident ? 

A. No. 

2. Was the defendant's engineman guilty of any negligence that was 
a proximate cause of the accident? 

A. No. 

3. Was the plaintiff guilty of any contributory negligence that was 
one of the causes of the accident ? 

A. No. 

WHEREFORE, it is adjudged that said plaintiffs take nothing by this 

action, that said defendant go hence without day and be for nothing held 

and, it is further 

ADJUDGED that said defendant take nothing by the action on the 
counter-claim, that said plaintiff go hence without day and be for nothing 
held. Each side to pay their own costs. 
By direction of : 
Alexander Holtzoff, J. [ Clerk] 
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NOTICE OF APPEAL 
Notice is hereby given this 8th day of November, 1958, that plain- 

tiff, Wilfred L. Miller, and the intervening plaintiff, Alban Tractor Co., 
Inc. hereby appeal to the United States Court of Appeals for the District 
of Columbia from the judgment of the Court entered on the 10th day of 
October, 1958, in favor of the defendant against said plaintiff and inter- 
vening plaintiff and from the order of the Court entered on the 30th day 
of April, 1958, granting defendant's motion for new trial. 

/s/ Sheldon E. Bernstein 

/s/ Arthur S. Feld 

/s/ Charles Jules Rose 


Attorneys for intervening plaintiff 
Alban Tractor Co., Inc. 
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QUESTIONS PRESENTED 


While appellant Miller was attempting to negotiate & railroad 


grade crossing with an overlong and overweight tractor-trailer in which 
he was carrying heavy earth-moving equipment, the bottom of the lowboy 
trailer scraped on the ground and could not be dislodged before appellee's 
passenger train collided with it. At the first trial a verdict was directed 
for the defendant railroad at the close of plaintiffs' case, before defendant 
had put in any evidence. This Court reversed on the ground that the 
evidence presented a question for the jury whether the defendant was 
negligent in failing to stop the train before the collision. A jury verdict 
for plaintiffs at the second trial, at which both sides put in their evi- 
dence, was set aside as contrary to the weight of evidence, and a new 
trial was ordered. At the third trial the jury found that neither party 
was negligent. 

As viewed by appellee, the questions are: (1) whether the trial 
court abused its discretion in granting defendant's motion for a new 
trial after the second trial; (2) whether the trial court's charge to the 
jury or its rulings on the admission of evidence or on the conduct of the 
examination of witnesses violated plaintiffs' substantial rights; (3) whether 
the trial court erred in failing to submit to the jury the question whether 


the fireman on defendant's train was negligent. 


COUNTERSTATEMENT OF THE CASE. 
SUMMARY OF ARGUMENT . 
ARGUMENT . 


I. The Granting of Defendant's Motion for a New 
Trial at the Close of the Second Trial Was 
Not an Abuse of Discretion. 


A. The Granting of a New Trial Was Within the 
Discretion of the Trial Court Which Did Not 
Abuse Its Discretion. 


Appellants' Criticisms of the Trial Court! 8 
Opinion Are Unfounded. Seats, ahve ne 


No Prejudicial Error Was Committed at the 
Third Trial 


A. Rulings on Admission of Evidence and 
Conduct of the Examination of Witnesses. 


The Trial Court Correctly Refused to 
Submit to the Jury Any Issue as to the 
Alleged Negligence of the Fireman 


The Trial Court's Charge to the Jury Was 
Correct in All Respects . ay fe) vig oS 


CONCLUSION 
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ALBAN TRACTOR COMPANY, INC., 
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THE PENNSYLVANIA RAILROAD COMPANY, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Brief For Appellee 


COUNTERSTATEMENT OF THE CASE 


In order to clarify the complicated backgound of this litigation, 


appellee has set forth in greater detail the facts of the case and history 


of the prior proceedings. This action was brought to recover for damages 
to plaintiffs’ Bt eeaveie equipment, resulting from a grade crossing col- 
lision between this equipment and a passenger train of defendant. Defendant 
counterclaimed for damages to its locomotive, cars, electrical equipment 
and'other property. At the first trial, upon conclusion of plaintiffs' case 

in chief and before defendant had put in its evidence, the court directed a 
verdict for defendant on the ground that there was no evidence from which 
the jury could find any negligence on the part of defendant which caused the 
accident. There follows a summary of the evidence presented at this first 
trial. 

About 4:30 p.m. on January 25, 1955, plaintiff Miller, a grading 
and excavating contractor, and one of his employees, William Lindsey, under- 
took to move equipment from the Ardmore section of Maryland to Carroll 
Knolls in Silver Spring, Maryland. The equipment consisted of a tractor 
which pulled the other equipment, a low-bed, heavy equipment trailer at- 


tached to the tractor, a bulldozer carried on the low-bed trailer and an 


earth scraper which was attached to the bulldozer by a huge tongue of steel. 


The overall length of the rig was 68 to 70 feet and the total weight was 68, 647 


pounds; because of its size this rig could not be backed up (I-J.A. 19, 20, 


2 
22, 23, 32, 33, 38, 44, 48, 58). e 


Z / Plaintiff Miller was conditional vendee, and plaintiff Alban Tractor Co. 
was conditional vendor, of one of the pieces of equipment. 


2/ References tothe Joint Appendix to appellants' brief on the first appeal 
(No. 14, 094) will be prefaced "I-J.A." and references to the Joint Appendix 
to appellants’ brief on this appeal will be prefaced "II-J.A.". References to 
the transcript of the second trial will be prefaced "II-Tr."' and references 

to the transcript of the third trial, "I0-Tr.". 


a 


Miller did not have a permit, required by Maryland law, authoriz- 
ing him to make this trip with this oversize and overweight equipment. 3 
The only permit he had covered a five-mile radius of Four Corners, Mary- 
land, whereas the Lanham grade crossing, where the eae occurred, 
was about eight or ten miles from Four Corners (I-J. A. 35). Ifa permit 
had been obtained, in addition to specifying the route to be followed and the 
time during which the trip could be made, the permit would have stated that 
railroad tracks could not be crossed at grade "until after due and sufficient 
notice of such proposed crossing shall have been given. . . to the track 
supervisor or other authorized agent of the railroad . - and proper 


arrangements made for such crossing" (I-J. A. 37). 


They headed for Route 50 by driving down Whitfield Road and 


turning onto Lanham Station Road. Turning onto Lanham Station Road ne- 
cessitated crossing the railroad tracks at grade, whereas if he had continued 
on Whitfield Road Miller would have used an overpass to cross the tracks. 
Miller stated he chose Lanham Station Road because he 'did not want to make 
the turn at Whitfield Road and Route 50, but he conceded that he had never 


before turned onto Route 50 from either road with this equipment and was 


re eer 


3/ 6 Ann. Code of Md., Art. 66-1/2, $81(r)(s), requires oversize and over- 
weight motor vehicles to have permits to use the highways of the state; the 
permit will specify the route to be followed, the hour and date on which passage 
is to be effected and the maximum size and weight of the vehicle. 


In McDonald v. Pennsylvania R.R., 210 F. 2d 524 (3d Cir. 1954) 
and Woodington v. Pennsylvania R.R. » 236 F.2d 760 (2d Cir. 1956), cert. 
denied, 352 U.S. 970 (1957), the failure to obtain a similar permit in 
similar circumstances was held to constitute negligence. 
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not familiar with either turn. He stated the Lanham Station Road route, 
necessitating crossing the tracks at grade, was about one-half mile shorter 
than the route via the overpass. Miller also testified it was possible to 

go from Ardmore to Silver Spring by way of the George Palmer Highway 
and that this route did not entail crossing any tracks at grade; this was 

a longer route but Miller had used it before (I-J.A. 23, 39, 42). 

The tractor went over the crossing safely, going 18 to 20 feet 
beyond the tracks, but the bottom of the trailer, which had a very low 
ground clearance, became lodged on the bed of the road, where there 
"seemed to be a slight incline or hump" (I-J.A. 24-26). Miller unsuccess- 
fully applied full power to the engine of the tractor to try to free the unit, 
and then told Lindsey to unload the bulldozer. As Lindsey was starting 
the bulldozer's engine, a buzzer sounded in the watchman's shed; this 
buzzer went off about 40 to 50 seconds after the trailer became lodged on 
the crossing. The crossing watchman then ran up the side of the tracks, 
waving a red flag to warn the approaching train (I-J.A. 27-28). 

Miller estimated that when first seen the train was approximately 
3/4 to 1 mile away. Lindsey testified he and Miller first saw the train when 
it was at the Route 50 overpass and that five to ten seconds elapsed between 
the time they first caught sight of the train and the time they jumped from 


the equipment. Plaintiffs' witness Stancliff testified that when first seen 


the train was at the whistle sign between the crossing and the overpass 


(I-J.A. 30, 51, 55-56). 
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On appeal No. 14,094 this Court reversed the judgment for 


defendant, 102 U.S.App. D.C. 135, 251 F. 2d 376 (1957), considering in 

order the three grounds on which plaintiffs claimed Setecdacnt was negligent -- 
the maintenance of the crossing, the actions of the ccoahing watchman and 

the failure of the train to stop before the collision. On the first point, the 
Court held that defendant was not negligent in its maintenance of the cross- 
ing because there was no evidence that the crossing ae unsafe for ''the usual 
and ordinary" vehicle, "and clearly a 70 foot long, 68, 900 pound group of 
vehicles, one of which is unusually low, cannot be said to be ‘usual and 
ordinary'". : 

Although the Court's ruling on the second sole is somewhat less 
specific, the entire structure of the opinion makes it evident the Court also 
ruled that the trial court correctly found there was no evidence of negligence 
on the part of the watchman. The Court rejected plaintiffs’ contention that 
the watchman should have ascertained that the equipment was of a type that 
could safely cross the tracks. While the Court did not ane citiculy: discuss 
plaintiffs' other contention, which had been extensively briefed and argued, 
that the watchman should have lit a fusee rather than run up the track waving 
a red flag in an effort to stop the oncoming train, the Court concluded that 
in the present case they found no circumstances which imposed on the watch- 
man a larger duty than to warn that it is unsafe to ene because of an approach- 


ing train. There was, of course, no violation of this duty because no train 


was approaching when Miller started across the tracks. 


Le 


Having disposed of these two alleged grounds of negligence, the 
Court stated: "But there was evidence of negligence on the part of the 
Railroad which presented a case for the jury. The jury could have found 
that in the exercise of the care required of the Railroad, the train crew 
could have seen the equipment stuck on the track in time to have brought 
the train to a stop."' So ruling, the Court reversed, and a careful reading 
of the opinion shows that the Court intended that the only issue to be retried 
was whether defendant was negligent in failing to stop the train in time to 

4/ 

avoid the collision. 


On remand, the case was retried before Judge Kirkland, who 


overruled defendant's objection to the admission of evidence on the alleged 


negligence of the watchman and, despite the opinion of this Court, submit- 
ted that issue to the jury (II-Tr. 603-605) as well as the issues of defendant's 
negligence in failing to stop the train and Miller's negligence. The jury 
rendered a verdict for plaintiffs and defendant moved for judgment n. o. v. 

or a new trial. Judge Kirkland died before he could rule on these motions 
and they were assigned to Judge Holtzoff, the presiding judge at the first 
trial, who denied the motion for judgment n.o.v. and granted that for a 


new trial. Plaintiffs then moved this Court for leave to file a petition for 


4/ In light of this ruling it was unnecessary for the Court to consider - 
whether Miller was guilty of negligence, although the Court did accept 

one of the defendant's arguments on this point -- i.e. , that under Maryland 
law this equipment was oversized or overweight and required a special permit. 
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a writ of mandamus or of certiorari to obtain review of the order granting 
a new trial; this motion was denied by order of September 23, 1958. 

The third trial was presided over by Judge Holtzoff, who sub- 
mitted three interrogatories to the jury, inquiring whether (1) defendant's 
watchman was guilty of any negligence that was the proximate cause of the 
accident; (2) defendant's engineman was guilty of any negligence that was 
the proximate cause of the accident; and (3) plaintiff Miller was guilty of 
any contributory negligence that was one of the causes of the accident. All 
three questions were answered in the negative, and both the complaint and 


counterclaim were dismissed. 
SUMMARY OF ARGUMENT 


The trial court did not abuse its discretion in granting a new 
trial after the second trial. Such action was completely consistent with 
the ruling of this Court in No. 14, 094 that plaintiffs' evidence at the first 
trial was sufficient to present a question for the jury whether the train could 
have been stopped in time to avoid the collision. The evidence introduced 
at the second trial differed substantially from that at the first, since de- 


fendant put in its case at the second trial. In light of the opinion of this 


Court in No. 14, 094 the trial court refused to enter judgment n.o.v. because 


the evidence, which this Court held presented a prima facie case for the jury, 


had not been completely destroyed by defendant's evidence. However, the 
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trial court correctly ruled that defendant's evidence, including the testimony 
of the engineman and fireman, was such as to render a verdict for plaintiffs 
contrary to the weight of evidence. The distinction between entering judg- 
ment n.o.v. and granting a new trial is well-recognized and the court's 
conclusion is justified by an analysis of the evidence. 


No error affecting plaintiffs' substantial rights was committed 


at the third trial. An analysis of the record demonstrates the correctness 


of the trial court's rulings on the admission of evidence and examination of 
witnesses and completely refutes appellants' unfounded accusations as to 

the conduct of one of the country's most experienced trial judges. Examina- 
tion of the trial court's charge to the jury discloses that the court correctly 
summarized the facts and stated the applicable law. Finally, under the 
evidence and applicable law the court correctly ruled that no issue as to the 
fireman's negligence was presented for the-jury; the fireman is not ‘required 
to keep a lookout when, as in this case, he has other duties to perform and, 
in any event, the result would have been no different if the fireman had 


returned to his seat earlier than he did. 
ARGUMENT 


I. THE GRANTING OF DEFENDANT'S MOTION FOR A NEW TRIAL AT 


THE CLOSE OF THE SECOND TRIAL WAS NOT AN ABUSE OF DISCRETIO 


Although appellants have confused their discussion of this point 


with a mass of irrelevant misinterpretations of, and erroneous statements 


= Oe 


about, the opinion rendered by the trial court in granting defendant's motion 
for a new trial, the issue on this point is quite simple . whether, in light 
of the opinion of this Court, the trial court abused its discretion in setting 
aside the jury verdict as against the weight of evidence, when only the plain- 


tiffs had introduced evidence at the first trial, whereas the evidence at the 


second trial included the testimony of defendant's witnesses, thus making 


a substantially different record. 
A. The Granting of a New Trial Was Within the Discretion of the Trial 
Court Which Did Not Abuse Its Discretion. 

The rule is well-settled in the District of Columbia that the grant- 
ing of a new trial is within the discretion of the trial judge and his decision 
is not reversible except for a clear abuse of discretion. In Somerville v. 
Capital Transit Co., 89 U.S. App. D.C. 349, 192 F.2d 413 (1951), cert. 
denied, 342 U.S. 941 (1952), affirming the granting of a new trial, Judge 
Fahy stated: 

", . . the grant or denial of a new trial rests in the 

sound discretion of the trial judge and. . . the exer- 

cise of this discretion will not be disturbed on review 

except for abuse. ... Abuse is ordinarily established 

by showing that the trial court acted without authority, 

- or arbitrarily and without justification in light 
of all the circumstances as shown by a review of the 


record as a whole. . .."' (Citations a (89 U.S. 
App. D.C. at 350, 192 F.2d at 414). 5/ 


5/ Similarly, in Ecker v. Potts, 72 App. D.C. 174, 112 F.2d 581 (1940), 
affirming the award of a new trial, this Court stated: 


Continued on following page 


Appellee believes that the best evidence of the correctness 
of the trial court's action is the opinion rendered by that court, and when 
this Court reads that opinion (II-J.A. 64-82; 161 F. Supp. 633) it will 
agree that the opinion contains a scholarly presentation of the applicable 
law and, contrary to appellants' accusations, a thorough and accurate 
analysis of the evidence. 

Judge Holtzoff first discussed the principles applicable when 
a motion for judgment n.o.v. is denied and the question is whether a new 
trial should be granted. He noted that after this Court had reversed the 
judgment directing a verdict for defendant at the close of plaintiffs' case, 
a new trial was held at which both sides submitted evidence; obviously 
the case was then in a different posture than at the conclusion of the first 


trial because the evidence for both sides had been heard. However, since 


5/ (Continued) 


". .). it is the settled law in this jurisdiction that 
the action of the trial court in granting or refusing 

a new trial is not reviewable unless there is shown 
a clear abuse of discretion. No authorities need be 
cited in support of this proposition. There is no 
showing in this case of such abuse."" (72 App. D. C. 
at 174, 112 F.2d at.581). 


Accord, Fairmount Glass Works v. Cub Fork Coal Co., 287 U.S. 474 
(1933); Aetna Casualty & Surety Co. v. Yeatts, 122 F.2d 350 (4th Cir. 
1941) (the trial court's action is not reviewable upon appeal "save in 
the most exceptional circumstances"); Nuttall v. Reading Co. , 235 
F.2d 546, 548 (3d Cir. 1956); Turner v. United States, 229 F.2d 944, 
945 (6th Cir.), cert. denied, 351 U.S. 970 (1956); English v. Mattson, 
214 F.2d 406, 409 (5th Cir. 1954); 6 Moore, Federal Practice, Par. 
59. 05(5) (2d ed. 1953). 


As is Ge 


this Court had held that plaintiff had made out a prima —_ case for 
submission to the jury and since he felt that this prima facts case was 
not destroyed by defendant's evidence, Judge Holtzoff denied the motion 
for judgment n. o. v. 

Turning to the question whether a new trial should be granted 
on the ground that the verdict of the jury was contrary to the weight of 
evidence, Judge Holtzoff noted the clear distinction between such a motion 
and a motion for judgment n.o.v. Judgment n. o.v. may be entered only 
if, as a matter of law, on the evidence presented the sowing party is 
entitled to judgment in its favor. On the other hand, a court can conclude 
that an issue of fact exists requiring the submission of the question to the 
jury, and yet upon a return of the verdict the court may find that the ver- 
dict was contrary to the weight of evidence and may grant a new trial. 
The consequences of these two courses are entirely different since a 
directed verdict or judgment n.o.v. yessits in a final disposition of the 


case, whereas an order granting a new trial merely leads to a re-trial 


before another jury. If the two juries reached the same result, the court 


would naturally hesitate to require a third jury to scrutinize the issues 
further; the actual effect of the procedure therefore is to have a second 
jury check the determination made by the first jury. 6 Moore, Federal 


Practice, Par. 59.08(5), p. 3817 (2d ed. 1953). 


Obviously, on a motion for a new trial on the ground that the 
verdict is against the weight of evidence, the power of the trial court 
is much broader than on a motion for judgment n.o.v. Onan application 
for a new trial the court may weigh the evidence and if the court concludes 
that the verdict is contrary to the weight of evidence and that a miscarriage 
of justice may have resulted, the verdict may be set aside. 

This distinction between entering judgment n.o.v. and grant- 
ing a new trial is well recognized. The Supreme Court stated in Metro- 
politan Railroad Co. v. Moore, 121 U.S. 558, 570 (1887), that in some 
cases it will appear upon the whole evidence that the testimony in support 
of the cause of action or of the defense is so slight, or the preponderance 
against it is so convincing, that a verdict would be plainly unreasonable 
and unjust. In many such cases the court is obliged to direct a verdict, 
and in other cases, where it is proper to submit the case to the jury, it 
nevertheless becomes the court's duty to set aside the verdict and grant a 
new trial on the ground that the verdict is against the weight of evidence. 

In Aetna Casualty & Surety Co. v. Yeatts, 122 F.2d 350 
(4th Cir. 1941), Judge Parker discussed this subject at length, stating - 
that where there is substantial evidence in support of plaintiff's case, 
the judge may not direct a verdict against him, even though he may not 


believe his evidence or may think the weight of the evidence is on the other 


side for, under the constitutional guarantee of trial by jury, it is for the 
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jury to weigh the evidence and pass upon its credibility. However, 
the judge may set aside a verdict supported by substantial evidence 
where, in his opinion, it is contrary to the clear weight of evidence, 
or is based upon false evidence, since even though the Ahannes is 
sufficient to preclude the direction of a verdict, the judge must still 
exercise his power over the proceedings in order to prevent a mis- 
carriage of justice. The exercise of this power to grant a new trial 
is no more than having the cause more deliberately considered by 
another jury, when there is reasonable doubt that justice has not been 
done. B: 

In accordance with these principles Judge Holtzoft examined 


the evidence at length and concluded that the verdict of the jury was 


6/ Accord, Peters v. Smith, 221 F.2d 721 (3d Cir. 1955); Citizens 
National Bank v. Speer, 220 F.2d 889 (5th Cir. 1955); Daffinrud v. 
United States, 145 F.2d 724 (7th Cir. 1944); Baird v. Aluminum Seal 
Co., 149 F. Supp. 874 (W. D. Pa. 1956), aff'd, 250 F.2d 595 (3d Cir. 
1957); Turner v. United States, 139 F. Supp. 30 (E.D. Tenn. 1954), 
aff'd, 229 F.2d 944 (6th Cir. 1956), cert. denied, 351 U.S. 970 (1956). 


The trial court in Benjamin v. Lehigh Valley R. Co., 13 
F.R. Serv. 59a. 316, Case 1 (W.D.N. Y. 1950), made a ruling similar 
to that of Judge Holtzoff in the instant case. In this action under the 
Federal Employers! Liability Act, defendant moved for judgment 
n.0.V. or a new trial on the ground that the verdict was contrary to 
the weight of evidence. The court held that the motion for judgment 
n.o.v. must be denied in view of the trend toward liberality in the 
interpretation of this act and the Supreme Court's policy of resolving 
differences in doubtful cases in favor of injured employees. Neverthe- 
less, the court granted‘the motion for a new trial because this would 
not substitute the determination of the court on questions of fact for 
the determination of the jury, but would merely require that another 
jury determine the facts. : 
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unreasonable and contrary to the overwhelming weight of evidence. — 
He noted that under the instructions the jury could predicate negligence 
either on the failure of the watchman to light a fusee or on the failure 

of defendant's train to stop. As for the alleged negligence of the 
watchman, appellee submits there is no need to consider this point 
because, as discussed supra, pp. 5-6 , under the opinion of this Court 
in No. 14, 094; this issue should never have been submitted to the jury. 
In ae event, however, it is clear that the trial court did not abuse its 
discretion in ruling on either of the alleged grounds of negligence. 

With respect to the alleged negligence of the watchman, appel- 
lants make no effort to analyze the evidence on this point in order to 
show the alleged error in the trial court's ruling, and the fact is that 
the trial court's analysis of the evidence clearly supports its decision. 
The court observed that about 45 seconds elapsed from the time when the 
equipment became lodged on the track to the moment the buzzer sounded, 
announcing the approach of a train. Once the buzzer had sounded it 
was too late for the watchman to return to the shed, take out a fusee, 
light it and throw it on the track, for at the minimum it would have 
taken several seconds to do this, and several more seconds would 


have elapsed from the time when the fusee was lighted until its flame 


became red (II-J.A. 7, 25, 28); furthermore, it is apparent from the 


directions for using a fusee that the fusee does not always light the first 


time it is struck (II-J.A. 38). In addition, the testimony showed it was 


7/ ‘The soundness of Judge Holtzoff's action is borne out by the finding 
of the jury after the third trial that the railroad was not negligent. 
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still daylight oY and the rules of the railroad provided that a red flag is 


the proper warning signal in the daytime. It was for this reason, to- 
gether with the fact that he already had the red flag in his hand, that the 
watchman chose to warn the train by running up the es waving the 
flag (II-J.A. 28-29). 

The watchman repeatedly testified under severe cross-examina- 
tion that he had the red flag in his hand and that he had been instructed 
that this was the daytime warning signal, while fusees were to be used 
at night -- for these reasons he did not take the time to aie into the shed 
to get a fusee. In addition to the watchman's testimony, plaintiffs' wit- 
ness Stancliff testified that the watchman already had his red flag in his 
hand and did not return to his shed prior to running up the track (II-J.A. 16). 
Plaintiffs' helper, Lindsey, also testified that he did not see the watchman 
return to the shed (Il-Tr. 243) so that the only contrary testimony on this 
point was that of Miller. It was the prerogative of the trial court, in ruling 
on a motion for a new trial, to accept the testimony of the watchman and 


9 
Stancliff and reject that of Miller. 2 


8/ Miller testified that at the time of the collision it was a bright sunny 
day (II-Tr. 59), the watchman testified it was daytime, Stancliff testified 
that visibility was very good and the engineman sensation that it was about 
sunset. (II-J.A. 28, 14, 42). 


9/ Appellants constantly refer to the fact that Judge Holtzoff was ruling on 
a cold record and was in the position of a judge who had never seen the 
witnesses or heard their testimony. The fact is, of course, that Judge 
Holtzoff, having presided at the first trial, was quite familiar with the 
plaintiffs' major witnesses and on the point of the watchman's alleged negli- 
gence had heard all the testimony which was introduced at the second trial. 
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The trial court also considered appellants' argument that 
the watchman should have placed a fusee on the track as soon as he saw 
the equipment had stopped. The court correctly concluded, however, 
that it would be unreasonable for a jury to find that the watchman was 
negligent in waiting less than a minute while the plaintiff and his helper 
made their initial attempts to remove the equipment from the tracks. 
In this connection, no evidence was introduced by appellants showing what 
was the common or usual practice with respect to the use of fusees by 


crossing watchmen in an emergency of this kind, or at what juncture a 


fusee is ordinarily lighted. Appellee submits that, in the face of this 


sudden, terrible emergency, the watchman not only did not act negligently 
but he acted properly and with extraordinary speed and diligence. 

On the question of the negligence of defendant's engineman in 
failing to stop the train, appellants repeatedly state that plaintiffs' evi- 
dence at the second trial was the same as at the first, and therefore the 
trial court nullified the mandate of this Court in No. 14, 094 by setting 
suis the jury verdict at the second trial. By so framing their argument, 
appellants merely avoid the issue, since, while it is true that plaintiffs' 
evidence was the same, the evidence as a whole was very different. At 
the first trial defendant did not put in its case and the only evidence on this 
issue was the testimony of plaintiffs' own witnesses as to when the train 


was first sighted and the period which elapsed between the time they first 
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saw the train and the collision, and testimony of these witnesses that 

the train did not appear to slow down. On the basis of this evidence it 

could be concluded that the brakes were not applied at all and that the 

train could have been stopped before hitting the equipment, if it was 

assumed that the engineman saw the equipment at the ae time plain- 

tiffs' witnesses saw the train and realized the rig was not moving. How- 

ever, at the second trial, the defendant's train crew and car shop foreman 

did testify, and as a result the evidence on this point me entirely different. 
At the conclusion of the first trial there was ie way of knowing 

what the train crew was doing as it approached the crossing or whether 


any efforts were made to stop the train, but at the second trial the engine- 


man testified as follows. On leaving Baltimore he tested the brakes, 


speedometer, bell and whistle, all of which were functioning properly. 

He testified that when coming south on track No. 3 the Lanham crossing 

can first be seen about three or four catenary poles north of the Route 

50 overpass, and it was at this point that he spotted an gbject in the vicinity 
of the crossing. At the time he spotted the object he was turning on the 

bell so that his hand would be free to blow the whistle’ when the train reached 
the whistle post. He stated that he did not think it was iaiei to see some- 
thing ahead on the tracks, because on almost every trip he sees an automobile 
or a truck crossing the track before the engine reaches the whistle post, 


and he is not alarmed at the sight as long as the object gets across by the 


saw the train and the collision, and testimony of these witnesses that 

the train did not appear to slow down. On the basis of this evidence it 
could be concluded that the brakes were not applied at all and that the 

train could have been stopped before hitting the equipment, if it was 


assumed that the engineman saw the equipment at the same time plain- 


tiffs' witnesses saw the train and realized the rig was not moving. How- 


ever, at the second trial, the defendant's train crew and car shop foreman 

did testify, and as a result the evidence on this point was entirely different. 
At the conclusion of the first trial there was no way of knowing 

what the train crew was doing as it approached the crossing or whether 

any efforts were made to stop the train, but at the second trial the engine- 

man testified as follows. On leaving Baltimore he tested the brakes, 

speedometer, bell and whistle, all of which were functioning properly. 

He testified that when coming south on track No. 3 the Lanham crossing 

can first be seen about three or four catenary poles north of the Route 

50 overpass, and it was at this point that he spotted an object in the vicinity 

of the crossing. At the time he spotted the object he was turning on the 

bell so that his hand would be free to blow the whistle’ when the train reached 

the whistle post. He stated that he did not think it was unusual to see some- 

thing ahead on the tracks, because on almost every trip he sees an automobile 

or a truck crossing the track before the engine reaches the whistle post, 


and he is not alarmed at the sight as long as the object gets across by the 
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time the train reaches the whistle post. He kept looking at the object 


but could not tell what it was. When he got to the whistle post, which 

is about 1700 feet from the crossing, he started blowing the whistle; 

at this point he thought it was taking this object too lew to get over the 
crossing and he then saw the curved iron sticking up on the trailer and 
could see that it was not moving. He immediately pulled the emergency 
brake as far as it would go and yelled to the fireman that there was some- 
thing on the crossing and it was not moving; the brake took hold and slowed 
down the train before it hit the eduipment=— (Il-J. A. 39-45). 

The testimony of the fireman was similar. He stated that after 
the train passed the crossing above the Lanham crossing he started checking 
his boiler, which he does between crossings. As the train approached the 
Route 50 overpass he was starting to sit down when he observed something 
ahead in the vicinity of the crossing, but due to the curvature of the track 
he could not tell whether the object was on the crossing. He stated that 
for this reason and because it is not unusual to see asene vehicle in the 
vicinity of that as well as other crossings, he could not immediately assume 


that something was on the track and tell the engineman to throw the brake 


into emergency, thus possibly endangering those on the train. Therefore 


10/ The train required 3000 feet in which to stop (II-J.A. 17-18). 
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he looked carefully a second time and then started to yell at the engine- 
man to throw on the emergency, when the engineman himself yelled that 


the object was not moving and threw the brake into emergency. The 


fireman testified that he felt the brake take hold and that the train slowed 


down prior to the collision (II-J.A. 55-58). 

In addition to the testimony of the train crew, defendant intro- 
duced testimony of the car shop foreman that when the cars which were 
involved in this accident were brought into the shop the next day the wheels 
were found to contain flat spots which were the result of an extremely hard 
emergency application of the brakes. He further testified that the wheels 
were not usable after the accident until they had been restored to their 
proper contour (Il-J.A. 48-50). 

Having considered all this evidence, the trial judge noted that 
in weighing the actions of the engineman and watchman one is dealing with 
events that rapidly succeeded each other in a matter of seconds and ina 
moment of emergency when there was no time for calm reflection or care- 
ful deliberation, and that allowance must be made for human reaction time. 
He concluded that the evidence did not justify a finding that there was any 
carelessness on the part of the engineman or the watchman or that they 
should have acted otherwise than they did. He also concluded that it would 
have been unreasonable for the jury to find that even though the engineman 


believed the vehicle at the crossing was moving and would clear the crossing 
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in time, he should have slowed down and even brought the train to a stop 
before he ascertained that the vehicle was not moving. ‘Not only was there 
no evidence that this was the customary practice, but, on the contrary, 
the law is well established that the engineman has a right to assume that 
a vehicle is moving and he need not bring the train toa ‘atop until he is 
aware that the vehicle is in a position of danger. See infra, Pp- 42-45, 
Thus, it is clear that the trial court was faced with an entirely 
different situation at the close of the second trial and int the questions 
which had been left open at the close of the first trial and which had led 
this Court to conclude that the issue of defendant's alleged negligence in 
not stopping the train should have gone to the jury, eo completely re- 
solved, and that sufficient evidence was introduced at the second trial 
to justify the conclusion that a verdict for plaintiffs was contrary to the 


weight of evidence. 


B. Appellants' Criticisms of the Trial Court's Opinion Are Unfounded. 


Appellee submits that the above discussion disposes of appel- 


lants' contentions on this point. However, at pages 11-17 of their brief, 
appellants make a number of inaccurate statements about the trial court's 
opinion which, although largely jeselevaes, should be carpectea in order 
that this Court will have a correct understanding of the character of that 
opinion. Generally, the court's statements are exditctend on the ground 


that they discuss some testimony and omit other possibly related testimony. 
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This criticism is patently unfounded and unjust because the document in 
question was not an instruction to the jury, designed to summarize all 
the relevant evidence, but was simply an opinion rendered by a Judge in 
setting aside a jury verdict, “in which the Judge stated the conclusions he 
had reached after weighing the evidence, as he was supposed to do. 
Objection 1 concerns the court's observation that another route 
was available to the plaintiff which would have avoided crossing the tracks 
at grade. Appellants claim this statement omits Miller's testimony that 
eae of the suggested routes was not available because he could not make 
the turn from that route onto Route 50. The fact is that Miller testified 


he had never tried to make that turn with this kind of equipment nor had 


he ever made the turn from Lanham Station Road onto Route 50, the turn 


he would have made but for the accident (II-J.A. 9). Appellants also argue 
that Miller could not have taken another suggested State route, which would 
have avoided grade crossings, because he had once had some equipment 
moved which had trouble at a certain underpass on this route. However, 
a defense witness, who went over this particular route 20 or 25 times 
every year, testified that one did not use this underpass on the route in 
question (II-J.A. 58). 

In objection 2 appellants imply that the court believed the equip- 
ment was on the track because of engine trouble. Such a belief would in- 
deed be contrary to the evidence, but it is clear the trial judge was under 


no such misapprehension, since he specifically stated in his statement of 
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facts that ''As the equipment was progressing through the intersection 
and after it had partially cleared the tracks, the front of the trailer was 
impaled on a slight rise in the ground, due to the fact that the clearance 

between the floor of the trailer and the ground _ unusually small" 
(IIl-J.A. 68). A reading of the opinion shows that the word "stalled" was 
used simply to describe the fact that this equipment could not be moved 
from the crossing. : 

Objection 3 deals with the court's statement that while Miller 
was attempting to move the equipment the watchman was closely observ- 
ing what was happening; about 45 seconds elapsed, a period of time which 
can naturally pass rapidly under the pressure of great eae. then a 
buzzer began to sound in the watchman's shack, signaling the approach of 
atrain. Appellants object that the court did not state that the watchman 
did nothing during these 45 seconds and did not discuss desitccony con- 
cerning the schedule for passenger trains. The fact is that the trial court 
considered these other matters and specifically ruled that 45 seconds is 
not a very long time for the watchman to wait and see ‘chethes Miller could 
dislodge the equipment; the court concluded the ese was not negligent 
-in waiting this extremely short time before taking steps to cause the train 
to make an emergency stop, which would endanger the seesengess and crew. 


In the fourth objection appellants take issue with the court's 


statement that the watchman ran along the side of the tracks in an effort to 


warn the train. The court did not say the watchman ran on the tracks 
and its statement is entirely correct for all witnesses, including all 
of the plaintiffs' witnesses, so testified (II-J.A. 7, 16, 17, 38). 1 

Objection 5 relates to the court's statement that the train 
rounded a curve 3,190 feet north of the crossing which then first appeared 
in the line of vision of the engineman and the fireman. Appellants object 
because the court did not discuss evidence concerning the "point of tan- 
gent''and "point of sight."' The controlling factor again is that the court 
was not required to set forth every bit of evidence in its opinion, but was 
required simply to give a fair statement of the facts, and the exact point 
from which the train crew could first see the crossing was irrelevant, 
since, when he did first see the equipment, the engineman could not tell 
that it was not moving, and therefore he was not required to attempt to 
stop the train at that time. 


Objection 6 deals with the court's statement that the engineman 


and fireman assumed the vehicle ahead was moving and would clear the 


crossing in time. Appellants contend the court could not accept this 


testimony of the train crew and that there was a question of fact for the 


jury whether they were looking and whether they were telling the truth. 


11/. Appellants also argue that the court should not have accepted the 
testimony of the watchman and of plaintiffs' own witness Stancliff (II-J. A. 
16, 38) that the watchman had his red flag in his hand and did not run into 
the shed. Sitting on a motion for new trial the court could, of course, 
accept this testimony and reject Miller's testimony that he thought the 
watchman ran into the shed to get his red flag. 


However, these questions could not be. put to the jury becaune there was 

no evidence of any kind on the basis of which the jury cobld have concluded 
that the train crew was not looking or that they should Have realized earlier 
that the equipment was not moving. Therefore the dente properly ruled it 
was not reasonable for the jury to decide that the crew was not looking or 


that they should have sooner realized the equipment was not moving. —— 


Objection 9 concerns the court's statement that no evidence was 


introduced showing what was the common or usual practice in connection 
with the use of fusees by watchmen in an emergency of this kind. This 
observation obviously was relevant because the evidence clearly showed 

that under the rules of the railroad and the facts of this case the watchman's 
actions were reasonable. Therefore the only evidence that would overcome 
this showing would be evidence to the effect that it was the common and usual 


practice for watchmen to use fusees rather than a red flag in an emergency 
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of this kind, occurring at the time of day this emergency occurred. —— 


12/ Nor was the trial court at fault in failing to discuss evidence as to the 
stopping distance required for this train, since the engineman stated that 
he would not apply the brakes until he thought the equipment was not moving 
and that he never became alarmed at the sight of something on a crossing 
ahead until the train reached the whistle post which was located about 1700 
feet from the crossing (II-J.A. 43-45). 


13/ Objections 7 and 8 have already been discussed. It should be noted, 
however, that appellants are wholly inaccurate in saying that the watchman 
changed his story many times, since throughout the three trials he con- 
sistently maintained that he had his red flag in his hand and did not run into 
the shed in order to get it. 


DO. NO PREJUDICIAL ERROR WAS COMMITTED AT THE THIRD TRIAL 


A. Rulings on Admission of Evidence and Conduct of the Examina- 
tion of Witnesses. 
At pages 25-36 of their brief, appellants list numerous instances 
which they contend show that the trial court denied them a fair trial. Appel- 


lee will demonstrate that there is no support whatsoever for this contention 


because every ruling of the trial court was justified. Appellee wishes to 


note, however, its belief that some of the instances cited by appellants 
are so trivial that it places an undue burden on this Court to ask it to rule 
on such matters. Appellee could also detail a list of objections to rulings 
made against appellee and in favor of appellants, showing that the trial 
court was far from one-sided in its rulings, but such an approach would 
obviously place an unwarranted burden on the Court. It should also be 
noted that all objections to rulings relating to the alleged negligence of the 
watchman are irrelevant and need not be considered by this Court because, 
as noted above, under the opinion of this Court in No. 14,094, no evidence 
on this point should have been admitted. 

Objection A deals with the sustaining of defendant's objection to 
Miller's testimony that when the buzzer went off the watchman seemed to 
become panic-stricken. This ruling was clearly correct since, as the court 
stated, a witness is required simply to tell what happened -- what he 


physically observed -- and is not allowed to characterize the factual 
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observations, which is the task of the jury or the court. Appellants note 
that at the first trial Miller testified that the watchman "seemed to throw 
up his hands and became panic-stricken when he heard the buzzer go off." 
When Miller made this statement at the third trial, defendant's counsel 
immediately objected (II-J.A. 83), whereas at the first trial (I-J.A. 28) 
there was no objection when Miller made this observation and therefore 
no reason for the court to rule on the point. In this connection, at the 
second trial Judge Kirkland sustained defendant's objection to this same 
14/ 


statement by Miller (Il-Tr. 56). — 


*-<Objection B concerns the court's reaction to the statement, 


made by plaintiffs' counsel in the presence of the jury, that defendant's 


engineman would be called as an adverse witness, and the court's later 
refusal to permit plaintiffs' counsel to make a proffer concerning the 
testimony of defendant's watchman. These two rulings were entirely 
consistent. As is often the case, appellants do not cite the entire colloquy. 
At II-J.A. 90, the court explained that plaintiffs' counsel should not 
announce that he was calling someone as an adverse witness, because 

the rule of trial procedure is that the question whether 4 witness is ad- 
verse cannot arise until the extent and character of the sreeeouatiod be- 


comes evident. Plaintiffs' counsel then stated that his only fear was that 


14/ It is irrelevant that at a bench conference following the first trial 
the court stated that the watchman was panic-stricken, since this was the 
type of conclusion which could be reached by the court on the basis of the 
evidence. 
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he might be bound by the witness' testimony, but the court assured him 


that in modern procedure a party may call two witnesses who may differ 
between themselves and the party would not be bound by either. An 
entirely different question was involved in connection with the watchman's 
testimony, and the court correctly ruled that plaintiffs' counsel could not 
make a proffer as to his testimony, since from the nature and character of 
the interrogation it was apparent that plaintiffs' attorney was treating the 
watchman as an adverse witness, and therefore counsel could not assume 
what the watchman's response would be to any given question. 

Objection C(1) deals with the court's interruption of a colloquy 
between plaintiffs' counsel and the engineman as to whether the train could 
be stopped in 3000 or 2500 feet. A reading of the record demonstrates 
that the court was perfectly justified. Over defendant's objection, the witness 
had been questioned on this point for three pages; the subject was obviously 
exhausted and counsel was simply arguing with the witness. 15/ 

As for objection C(3), the court was entirely justified in advising 
counsel that he must ask a question rather than state a lengthy conclusion 


and then ask the witness if itis true. As to the court's ruling that plain- 


tiffs' counsel was not conducting a proper redirect examination on the 


15/ Similarly, with respect to objection C(2), counsel had thoroughly 
questioned the witness as to whether he knew the Lanham crossing was 
beyond the curve and he had simply begun to repeat the same questions. 
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question whether the engineman had seen automobiles at the Lanham 


crossing, the court correctly stopped the examination because the wit- 
ness had already testified that he did not recall seeing aiitesiobiies on 
the track at the Lanham crossing (IIl-J.A. 95). Objection C(4) relates 
to the court's action in telling counsel not to cut off a witness! answer. 
The trial court found it necessary to give counsel similar advice on 
other occasions (e. g£-> Ii-J.A. 94, 139) and rather than indicating bias 
on the part of the court, the excerpts indicate the Biecienaae nature 
of counsel's examination. This is equally true of objection C(5), which 
criticizes the court's effort to prevent counsel from arguing with the 
witness and from phrasing questions in such terms as to constitute testi- 
mony by counsel rather than questioning of a witness. 

Objection C(6) deals with counsel's attempt to interrogate the 
watchman with respect to the actions taken by him to prevent the equip- 
ment from going on the tracks. The trial court's ruling was clearly 
correct because this Court had held in No. 14, 094 that the watchman was 
not negligent in failing to stop the equipment from going lon the track and 
therefore any evidence on this point was inadmissible. Dbjection C(7) 
concerns the court's refusal to permit counsel to continue reading testi- 
mony from a prior trial. The court correctly ruled that prior testimony 


can be read for the purpose of confronting a witness with a prior answer 


that contradictshis present testimony, but in this instance there was no 
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contradiction, because nothing in the prior testimony sought to be read 
contradictedthe present statement of the watchman that he did not for- 
get he had fusees in his shed. 

The ruling involved in objection C(8) was completely justified, 
since there had already been a great deal of testimony on the process of 
lighting fusees (II-J.A. 105-106, 110). As for counsel's explanation that 
he wanted to know what this particular watchman knew about lighting fusees, 
the court correctly ruled that what the watchman knew was irrelevant, 
since the question was whether he was negligent in failing to light a fusee 
and if he should have used a fusee he was negligent whether or not he knew 
how to use it correctly. In any event, the watchman himself had already 
explained how a fusee is lit (I-J.A. 110). 16/ 

Again, objection D deals with the court's effort to stop examina- 
tion on questions which were obviously irrelevant. The only issue as to 
the watchman's negligence which could possibly be involved concerned 
the failure to use a fusee. Therefore the court correctly limited counsel's 
efforts to question the watchman as to the location of approaching trains at 
any particular time and the number of trains which might pass at a given 


hour. Objection E is included to support the erroneous contention that the 


16/ Objection C(9) takes the court to task for momentarily forgetting that 
defendant's cross examination had begun with one question on the lighting 
of fusees, although the rest of the cross examination dealt with another 
matter. The court's memory was refreshed and redirect examination was 
permitted on this point. 
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court gave defense counsel unlimited latitude in its cross examination. 
The cited colloquy hardly supports this contention, ee since 
defendant's cross examination with respect to whether the watchman 
had his flag in his hand was directly related to plaintiffs’ direct examina- 
tion which had dealt at length with whether or not the watchman should 
have used a fusee rather than a red flag (II-J.A. 122-124). Nor was the 
question repetitive since it was the first question asked by counsel on 
cross examination. 

Appellee submits that the foregoing objections to the trial 
court's rulings are totally without merit and should be Higsesadea by 


this Court. 


B. The Trial Court Correctly Refused to Submit to the Jury 


Any Issue as to the Alleged Negligence of the Fireman. 


At the outset of this discussion of the fireman's alleged negli- 
gence, it is necessary to correct a fundamental misstatement made by 
appellants to the effect that the testimony as to the actions of the fireman 
was essentially the same at all three trials. This is not true. The fire- 
man never testified at the first trial so that there was ip testimony of any 
kind on the question of what he was doing prior to the ealtigice. Therefore 


when this Court stated in its opinion in No. 14, 094 that the jury could have 


found that the train crew might have brought the train to a stop, this state- 


ment in no way constituted a ruling by this Court that the issue of the fire- 


man's negligence should be submitted to the jury no matter what evidence 
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was introduced at the second trial. The Court's statement merely meant 
that a prima facie case had been made at the first trial that, on the basis 
of what plaintiffs' witnesses were able to see from the crossing, it might 
be concluded that the train crew could have seen the equipment on the 
crossing. However, this was certainly not laid down as an irrebutable 
presumption. 

At the third trial, defendant introduced the following evidence 
with respect to the fireman's actions prior to the collision. The fire- 
man testified that his duties included acting as a lookout, maintaining 
an oil fire boiler, patroling the motor, and observing anything about the 


engine "from one end to the other that might create trouble for us along 


the road.'' He further testified that he usually made the patrol of the 


engine at an interval of every nine or ten minutes. On the day of the acci- 
dent, after passing the crossing north of Lanham, he got up to make an 
inspection of the boiler, which he generally tried to do between road 
crossings. When he returned to his seat the train was just north of the 
overpass above the Lanham crossing, and as he started to sit down he 
observed something ahead in the vicinity of the crossing. At first he 
could not be sure wher2 the object was, but after looking again, he as- 
certained that it was on the crossing. He started to call the attention of 
the engineman to the presence of a vehicle on the crossing when the 


engineman himself yelled out that there was something ahead and threw 
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the brake into emergency (II-J. A. 136-138). The engineman testified 


that on this trip the fireman was taking care of the boiler on the road 
coming down from Baltimore, because it was a cold aay and it was nec- 
essary to fire the boiler in order to furnish steam to cee the train 
(I-Tr. 122). ! 

Appellants claim that even before the fireman testified the 
trial court stated it would not submit the issue of the fis ccd negli- 
gence to the jury. This is an incorrect cravecter tation of the position 
taken by the trial court. At the time the court made the statement in 
question, counsel and the court were discussing drafts of proposed 
interrogatories to be submitted to the jury, and coanel for plaintiffs 
objected that the drafts did not submit the question of the fireman's 
negligence. At this point in the trial the fireman had not testified and 
there was no evidence from which an inference could be drawn that he 
was guilty of any negligence. The engineman had testified that part of 
the fireman's duties included keeping a lookout but that he had other duties 
connected with maintaining the boilers. The court reasoned that the fire- 
man had a series of duties including firing the boilers and keeping a 
lookout; there was no evidence that he was idling prior ito the collision, 
but, onthe contrary, the evidence showed he was tending the boilers. The 
court stated that if the evidence did show that the firembn was just doing 


nothing and not keeping a proper lookout, then the court would, of course, 


hold that this was negligence. Therefore the court ruled that as of that 
moment there was nothing on which it could base the interrogatory suggested 
by plaintiffs' counsel. 

At the conclusion of all the evidence, counsel for plaintiffs again 
raised this question. The court then ruled that on the basis of the evi- 
dence it could see nothing on which to base a finding of negligence on the 
part of the fireman. The evidence showed the fireman had several duties 
and that he was performing one of his duties prior to the time he resumed 
his seat and saw the equipment on the crossing (II-J.A. 149). 

On the basis of all the evidence it is clear that this ruling 
was correct. Not only is the ruling supported bythe testimony, but there 
is substantial case law to the effect that a fireman is excused from main- 
taining a lookout when he is performing other duties on the locomotive. 

Thus, in Davidson v. Gardner, 172 F.2d 188 (7th Cir. 1949), 

a train hit a switchman in the railroad yard at a time when the engineman 
could not see out the other side of the locomotive because of the position 
of the engine tender. The fireman was trimming the fire and cleaning the 
engine at the time instead of maintaining a lookout. Judgment n.o.v. 

for defendant was affirmed, the court stating that the fireman was not 


required to keep a constant lookout. In Georgia, F. & A. Ry. Co. v. 


Hatcher, 36 Ga. App. 781, 138 S.E. 249 (1927), the train hit an animal 


at a time when the engineman could-not see out the other side of the 
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locomotive because of a curve and the presence of the boiler and sandbox. 
The court held that the fireman's actions would not constitute negligence if 
he was either maintaining a lookout or was engaged in supplying the engine 
with fuel. 

Rogers v. Georgia R. Co., 100 Ga. 699, 28 S.E. 457 (1897), 
was an action for damages for the killing of livestock i @ railroad track. 
Because of a curve and the presence of the boiler, Sricitectackc and sand- 
box obstructing his view, the engineman could not see the animal, and at 
the time the fireman was fueling the engine instead of maintaining a lookout. 
The court held that the absence of the fireman and the failure to have some- 
one else maintaining a lookout would not warrant a finding for the plaintiff. 


In Coleman v. St. Louis — San Francisco Ry. Co., 130 Kan. 325, 286 Pac. 


254 (1930), the court reversed a judgment for plaintiffs in an action for 


damages forthe death of a passenger in an automobile hit by a train. 
The court stated that it is not negligence in and of it salt that a fireman 
is not maintaining a lookout at a crossing -- the aie has other duties 
in the operation of the train beside that of sitting at the window and watch- 
ing for railroad crossings. : 

Louisville & N. R. Co. v. Creighton, 106 Ky. 42, 50S. W. 
227 (1899), was a case in which the train hit a child at a time when the 
engineman's view was obstructed by the boiler. The Becta was not 


Maintaining a lookout because he was shoveling coal into the furnace, 
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but the court held that since this was one of his duties, it was no evidence 
of negligence that he was so engaged. Similarly, in Winfiele v. Texas & P. 
Ry. Co., 150 So. 43 (La. 1933), the train hit a man on the track at a time 
when the engineman could not see out the other side of the locomotive. The 
fireman did not see anything on the track, because as the train approached 
the crossing he was manipulating the fuel oil valve and looking at the oil 
gauge. Judgment was entered for defendant, the court ruling that the 
engineman and fireman are not required to be on constant watch at the 
same time; they both have other important duties in the cab which require 
their attention and it is physically impossible for them to attend to these 
duties and at the same time have their vision focused on the track ahead. 
When the engineman keeps a lookout while the fireman attends to his other 
duties, there is no negligence. 

In O'Brien v. Wisc. Cent. Ry. Co., 119 Wis. 7, 96 N.W. 424 
(1903), a child was hit by a train at a city crossing at a time when the 
engineman's view was blocked by a curve. Just before reaching the cross- 
ing the fireman got down on the deck to take care of the engine injector. 
The court ruled there was no error in refusing to submit to the jury 
the question whether the defendant was negligent in failing to keep a lookout. 
The mere fact that the fireman got down on the deck just before reaching 
a street crossing in order to perform another function could not be 


17/ 
regarded as negligence. 


17/ Accord, Yazoo & M.V. R. Co. v. Lum, 191 Miss. 170, 2.So0.2d 561 
(1941) (the duty of lookout is imposed on the fireman when he is not busy with 
his fires); Howard v. Louisville, N.O. & T. Ry. Co.,, 67 Miss. 247, 7So0. 216 


continued next page 
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On the basis of the foregoing it is clear that the trial court's 
ruling is supported by the evidence in this case and by applicable 
authorities. Any other ruling, of course, would require railroad companies 
to assign a third man to each train crew so that one coal always act as 


a lookout. There is no authority to support a ruling that any such duty is 


imposed upon railroad companies. 
In any event, however, even if the court below was incorrect 


in ruling that the fireman was not negligent because he checked the boiler 


when he did, this error in no way prejudiced appellants, because this 


alleged negligence was not a proximate cause of the train's failure to 

stop. The evidence showed that the fireman returned to his seat as the 
train approached the Route 50 overpass. At that time the fireman saw 
something in the Wcinity of the crossing, but he could ae tell whether the 
object was actually on the crossing. It was necessary for him to take a 
second look, at a time when the train was necessarily closer to the cross - 
ing, in order to ascertain the real situation. Thus, it is evident that it 
would have done no good at all for the fireman to have oes in his seat 


any earlier, since the train would have been too far away for him to have 


ascertained that the object was on the crossing and that it was not moving. 


17/ (continued) 


(1890) (fireman is not negligent in failing to maintain a lookout if he is 
engaged in his primary duty of operating the engine); Bottoms v. Seaboard 
&R.R. Co., 114N.C. 699, 19S.E. 730 (1894) (it is not an error to 
charge that the fireman is not negligent for failing to keep a lookout if he 
is engaged in necessary duties in the cab). 


C. The Trial Court's Charge to the Jury Was Correct in 

All Respects. 

As appellee stated with respect to the trial court's opinion 
granting a new trial at the close of the second trial, the best evidence of 
the correctness of the court's charge to the jury is the charge itself, 
and appellee submits that when this Court reads that charge it will agree 
that appellants' criticisms and accusations are unfounded. 

Appellants' first objection is to the court's traditional statement 
that a federal judge has a right to summarize and comment on the evidence. 
The entire statement was as follows: 

"| | .. The Court has the function of summarizing 

the evidence, discussing it, commenting on the 

facts and on the evidence to the extent to which it 

deems appropriate to do so, only in order to aid and 

assist the jury in reaching its conclusion. But the 

Court's discussion of the facts and of the evidence is 

not binding on you. It is intended only to help you 


and you need attach to the Court's discussion of the 
evidence only such weight as you deem wise and proper. 


"If your recollection or your understanding of 
the evidence in any particular differs from the Court's 


recollection or the Court's understanding, then it is your 


recollection and’ your understanding that:must prevail, 
because, let me repeat, the final decision on the facts 


is solely within your domain. 


"My instructions are binding on you only as 
concerns the law. 
x * O* 
"You are the sole judges of the credibility 
of the witnesses. I mean by that that it is for 
you to decide whether to believe any witness and 
the extent to which any witness should be credited. 
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If there is any conflict in the testimony of whieaeas. 

it is for you to resolve the conflict and determine 

what the fact was."' (Emphasis added) (I-J.A. 151). 

The court's charge on this point cannot faisly be criticized, 
since it is established beyond doubt that federal judges have the right to 
comment on the evidence in the course of instructing the jury. 5 Moore, 
Federal Practice, Para 51.07 (2d ed. 1951). Thus, the Supreme Court 
stated in Quercia v. United States, 289 U.S. 466 (1933), that in a trial by 
jury in a federal court the judge is not a mere moderator and is not limited 
to instructions of an abstract sort. It is within his privilege, whenever 


he thinks it necessary, to assist the jury by explaining and commenting 


upon the evidence and by drawing their attention to the part of it which he 

thinks important; he may express his opinion on the ace provided 

he makes it clear to the jury that all questions of fact are submitted for 
18/ 


their determination. 


Appellants next take issue with the trial court's statement to 


the jury that the undisputed evidence was that when the buzzer sounded 


18/ The right of comment was recently discussed by the Supreme Court 
in in Byrd v. Blue Ridge Rural Electric Cooperative, 356 u. S. 525 (1958), 
in which the Court said: 


"The trial judge in the federal system has powers 
denied the judges of many States to comment on the 
weight of evidence and credibility of witnesses. stots 
(356 U.S. at 540). 
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the watchman ran up the track waving a red flag. Initially, it should be 
pointed out that this statement, as well as the other statements to which 
appellants object, have, as noted above, been prefaced by the trial court's 
admonition to the jury that it is their recollection which governs and that 
the court's view of the evidence can be accepted or rejected by the jury 
as it sees fit. In addition, immediately prior to making these statements 
the court further admonished the jury that "The undisputed evidence is, 
as I understand it to be -- and, of course, you are the final judges of the 
facts and of the evidence. . .." 

In any event, however, the court's statement is entirely accurate. 
In addition to the testimony of the watchman, all plaintiffs' witnesses, 
including plaintiff Miller himself, his assistant, Lindsey, and Stancliff, 
testified that the watchman ran up the track waving a red flag (II-J.A. 85, 
88, 89; IIl-Tr. 37, 92, 102). Appellants note that the engineman testified 
he never saw the watchman, but in light of the watchman's clear testimony 
and the testimony of all of plaintiffs' witnesses on this point, the court 


was certainly justified in concluding that no real issue was raised as to 


the watchman's actions in this respect simply by this statement of the 


engineman, who was traveling at 80 miles per hour and whose attention 


was focused on trying to ascertain what was ahead on the crossing and 
19/ 


on trying to bring the train to an emergency stop. 


19/ The engineman also testified that he did not remember seeing anyone 
on the crossing (II-J.A. 102), yet we doubt that appellants contend Miller 
and Lindsey were not there. 
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Again, the trial court was justified in telling the jury that the 
evidence showed the engineman first observed the rig as the train rounded 
the curve. This was the uncontradicted testimony of the engineman and 
there was no other testimony competent to cast doubts on this statement. 
Appellants rely on the testimony of Miller and Stancliff that they did not 


see any sparks coming from the wheels of the engine and that the train 


did not appear to slacken its speed (II-J.A. 84, 85, 89). On the basis 


of this testimony that the train did not appear to slow down, appellate 
contend it can be inferred that the engineman never re the rig. 

Obviously, however, when a train is bearing down on someone 
at a speed of 80 miles an hour, it is very difficult to judge an initial 
decrease in speed. The engineman testified that when the brakes are 
first put into emergency when the train is going ata spied as high as 80 
miles an hour, as this train was, the train does not appear to slow down 
very quickly for the first 25 to 30 miles per hour, but ater getting down to 
50 or 55 miles per hour, the speed diminishes rapidly (u-Tr. 130). 
Furthermore, in addition to the testimony of the enginernan and fireman 
that the brakes were applied at the whistle post, the can shop foreman 
testified that an examination of the cars brought in from the wreck at the 
Lanham crossing revealed flat spots on the wheels goad by an extremely 
hard emergency application of the brakes; the wheels were not usable 
until they had been restored to their proper contour (I[-Tr. 257-261). 


Finally, plaintiffs themselves read into evidence defendant's pre-trial 


hin 


statement that "The train was traveling at a speed of seventy miles an 
hour when it struck the equipment" (III-Tr. 138), a decrease in speed of 
10 miles an hour. 

Appellants also object to the court's statement that the engine- 
man realized plaintiffs' equipment was stationary when the train reached 
the whistle post. Again, the controlling factor is that there was no evi- 
dence from which the jury could conclude that the engineman did not 
become aware of this fact when he reached the whistle post. Both the 
engineman and the fireman had testified to this effect and thetrial judge 
was justified in 50 advising the jury. The jury had already been told it 
was the sole judge of the credibility of the witnesses and the trial court 
said nothing to detract from the force of that instruction. 

The next objection relates to the court's statement that plaintiffs 
contended the engineman should have begun to slow down the train as soon 
as he saw the equipment at the intersection, irrespective of whether he 


realized it was not moving. Appellants say their contention is that the 


engineman should have realized the equipment was not moving sooner than 


he stated he did. However, on the evidence submitted the only contention 
plaintiffs could make was the one stated by the trial court, for plaintiffs 
had put in no evidence from which the jury could find that the engineman 


should have realized sooner than he did that the equipment was not moving. 


-42- 


Nor is there any validity to appellants' objection to the court's 


statement that the "engineman assumed at first, as he had a right to do, 
that the. . .. equipment was moving across the intersection. fad This 
statement is clearly supported by the overwhelming weight of authority. 

It is well settled that when an engineman discovers someone on the track 
ahead and gives timely warning of the train's approach, ihe is not bound 

to stop or even slow down the train, absent anything which makes it 
apparent to him that the person is unaware or unable to epiciéate himself. 
44 Am. Jur., Railroads, §470. In Ohrmann v. Chicago & N.W. Ry. Co., 
223 Minn. 580, 27 N.W. 2d 806 (1947), the court Br eeeoud that a train 
cannot make the time demanded by the public if it slows down whenever 

a vehicle is seen at a crossing, and not until it becomes apparent to the 
engineman that a collision is imminent is he required to stop the train. 
Accord, Middleton v. Norfolk & W. Ry. Co., 165 F.2d 907 (4th Cir. 1948) 
(an engineman need not check the speed of his train when he sees a person 


on the track, since he has a right to assume until the last moment that 


20/ Intheir brief, appellants say the trial court asserted that the 
engineman had a right to assume the equipment was "not moving" when he 
first saw it, but this is obviously a typographical error. Appellants 

also say the court "persistently" made this assertion, whereas the fact 
is it made the statement only once in the entire charge. | 


-43- 


the person will get out of danger); Kowaleski v. Pa. R. Co., 103 F.2d 827 
(3d Cir. 1939), cert. denied, 308 U.S. 556 (1939); Irby v. Southern Ry. Co., 
246N. C. 384, 98S.E.2d 349 (1957) (the engineman is not required to 
stop the train or even to slacken speed when he sees a person on the track 
ahead, since he may assume that such person will use his faculties for 
his own protection and leave the track in time); Sullivan v. Yazoo & M.V. 
Ry. Co., 8 So. 2d 109 (La. 1942) (the train crew are not required to slow 
down the train each time some object is observed upon the track). 

There are many cases involving vehicles stalled at crossings 
in which the courts have made similar rulings. Marks v. Southern Pacific 
Co., 316 P.2d 523 (Ore. 1957), was an action in which deceased's truck 
stalled on a crossing and was hit by a train which failed to stop after 
the engineman discovered the truck. Judgment n.o.v. was entered for 
defendant because there was no evidence of negligence on its part. Hold- 
ing that the train crew was justified in assuming the truck would resume 


its course and withdraw from the track when the driver was apprised of 


the approaching train, the court stated the engineman was not charged with 


knowledge that the truck would not move until the whistle's repeated blasts 
had failed to produce any movement. The court accepted as true the con- 
tention that if the engineman had iapplied the brakes when he first saw 

the vehicle the train would have stopped in time, but ruled that this 


failed to show negligence on his part. 


nha ¢ 


In Turner v. Atlantic Coast Line R. Co., 222 F.2d 337 (5th 
Cir. 1955), a verdict was directed for the railroad in an action based on 
the death of a person killed when his stalled vehicle was hit at a crossing. 
The evidence showed the engineman saw the automobile onthe tracks 
when the train was about 300 or 400 feet from the crossing, but he did 


not apply the brakes until he realized that the vehicle was stalled. The 


court rejected plaintiff's argument that there was evidence of defendant's 


negligence based on the testimony of a witness, who was driving along the 


side of the train; that the engineman should have seen that the automobile 
was stalled earlier than he did. It was sufficient that the train crew applied 
the brakes as soon as they saw the vehicle was stalled. | 

A similar decision was reached in Belcher v.' Norfolk And 
Western Ry. Co., 87S.E.2d 616 (W.Va. 1955), where a train collided 
with an automobile stalled on a crossing. A verdict war directed for 
defendant, the court ruling that, on seeing the vehicle at the crossing, 
the engineman could assume it would be moved from the place of peril. 
The court stated in Rutkowski v. Lehigh Valley R. Co. 247 App. Div. 
575, 288 N.Y.S. 194 (1936), that the railroad was not liable for the 
failure of the engineman to see a car stalled on the tracks in time to 
avoid the accident. It was not the engineman's duty to stop the train the 
instant he became aware that the automobile was on the track; he was only 


required to act when the peril became apparent to him. : And in Asklund v. 


Chicago Great Western R. Co., 223 N.W. 95 (Minn. 1929), the engineman 
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saw an automobile when the train was 960 feet from the crossing, but he 

was not sure that it was on the track until the train was about 400 feet from 

the crossing, at which time he applied the emergency brakes. The court 

held that the engineman was not negligent, since he was not required to 

attempt to stop the train until it was apparent to him that a collision was 
21/ 


imminent. 


Finally, in Frank Steil Brewing Co. v. Washington, B. & A. 


Electric R. Co., 120 Md. 419, 87 Atl. 838 (1913), it was held that the 


train operator was not negligent in failing to stop, since he did everything 
he could to avoid the accident after he discovered the peril of plaintiff's 
team upon the track ahead. | The court stated that outside a city a train 
operator is not required to reduce speed upon approaching crossings, 
paces it would be impossible for trains to cover the distance between 
Baltimore and Washington within the time demanded by the public, if 


such requirement existed. 


21/ Accord, Goldberg v. Chesapeake & O. Ry. Co., 276 S.W. 1087 

(Ky. 1925) (the trainmen were not required to anticipate that the car was 

at a standstill and would not leave the track, until they observed that it 
was not moving); Dowdy v. Southern Ry. Co., 237N.C. 519, 75S.E.2d 
639 (1953) (the engineman had a right to assume, up to the very moment 

of collision, that the operator of the stalled tractor would extricate himself 
from danger); Beatty v. Thompson, 176 S.W.2d 795 (Tex. 1943) (the 
engineman had a right to assume that plaintiff would drive his vehicle off 
the track and avert a collision and only when it became evident that he 
would not do so was it defendant's duty to attempt to stop the train). 
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Appellants next argue that the court erred in charging the jury 


on the concept of unavoidable accident. A xreading of this part of the charge 
demonstrates that the court in no way labored the point. In the course 
of stating the general principles of negligence, before discussing the 


facts of this particular case, the court stated the principle that the mere 


fact that an accident has happened does not create a basis for finding 
defendant liable, and the burden is on the plaintiff to show that defendant 
violated some duty which it owed the plaintiff and that this violation was 
the proximate cause of the injury. The court then ance that if an accident 


is merely the result of a misadventure without fault on the part of anybody 
22/ 
there can be no recovery. This isa perfectly justifiable remark, 


particularly in light of the fact, as noted by the court (II-J.A. 150), that 


this was the first case in which the members of this panel had participated, 


and it was therefore necessary to emphasize to these laymen that a defend- 
23/ 
ant is not liable just because an accident happened. 


22/ Since this instruction applied equally to defendant's counterclaim, if 
prejudicial, it harmed defendant as much as plaintiffs. 


23/ Appellants' objection to the court's statement that the train speed of 
80 miles per hour was the proper speed is equally unfounded. Plaintiffs 
never contended the train was traveling too fast and there was no evidence 
from which the jury could conclude that this was the case. The evidence 
clearly showed that a speed of 80 miles per hour was the established speed 
in this area and the court's. use of the words “established and proper" did 
not go beyond that evidence. 


The next objection is to the court's alleged "emphasizing and 
re-emphasizing" of the emergency doctrine. This is hardly an accurate 
characterization of the court's charge. In outlining the general principles 
of negligence at the beginning of its charge, the court stated that ina 
moment of unexpected emergency a person is not held to the use of the 
best possible judgment or as high a degree of prudence as one may be 
assumed to exercise in an interval of calm when there is opportunity for 
reflection and deliberation (II-J.A. 153). Subsequently, when the judge 
was discussing the actions of the watchman, he told the jury that in this 
connection they may consider, "if you see fit to do so," what had been 
said concerning what may be expected of a person in a moment of sudden 
emergency. This is the 're-emphasis" of which appellants complain, and 
it can hardly be called prejudicial. As for the appropriateness of the 
statement, this is one of the best examples of a case warranting a charge 


24/ 
on the emergency doctrine. 


24/ Appellants also object to the court's statement that "counsel have 

to make objections", misinterpreting this as an expression of indifference 
to any of plaintiffs' objections. A reading of the statement in context shows 
that the court was simply advising counsel that if he wanted to object to 
part of the charge he should make a specific objection and’ not argue the 
point with the court. 
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CONCLUSION 


The trial court did not abuse its discretion in granting a new 


trial after the second trial and did not commit any prejudicial error at 
the third trial. Therefore, the judgment of the trial court should be 


affirmed by this Court. 
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